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IMPEAUCJIOBHUE

Hcropusi cpaBHUTENBHOTO MPABOBEACHUS HAYMHAETCS C TOM MOPBI, KOraa
o01ecTBa, 3HAKOMBIC C SIBICHWEM IIpaBa, BCTYHWIM BO B3aUMOJCUCTBHE NPYT C
apyrom. 1 xors ¢ momenTta [ MexyHapoHOro KOHrpecca CpaBHUTEIIBHOTO ITpaBa
B [Tapmxe B 1900 r. mpoiuio BCEro HECKOJBKO JECATKOB JIET, CPABHUTEIBHOE
MPAaBOBEICHUE MPUOOPETAaET 4YEpPThl 3pesiol akajgeMmuueckod Jeknuu. Ilo
ceugerenbcTBy  A.X.CaugoBa, Ha  CErOJHAIIHMNA  JIEHb  CPAaBHUTEIbHOE
NPaBOBEACHUE BBIPOCIO B «IEJIO€ JIBDKEHHME M  CPOPMHUPOBANOCH Kak
CaMOCTOATEJILHOE HAYYHOE HAPABJICHUE IOPUINYECKUX UCCIEN0BAHUI. [1, 45]

[lonHOLlEHHOE  TMpaBOBEEHHWE  TOJPa3yMEBAET  HWHTEIUIEKTyaJbHbIC
00001IeHNs, CO3MaHNEe TOHATHUIHOTO amnmapara, oOecredeHue HeoOX0auMon
CTETNIEHU €IMHCTBA B U3YUYEHHUH, 3aMMCTBOBAHUU U TPUMEHEHUU TIpaBa.

Ceromus Poccuiickas denepanus u PecriyOnuka TamkukucTan B BbICHIEH
CTETICHU 3aWHTEPECOBaHbI B MPHUOOIIEHWH K MHUPOBOMY MPaBOMOPAIKY. ITO
BAXXHOE YCIIOBUE pEHICHUS MHOTHX COOCTBEHHBIX MpOOJEM U MOCTPOEHUs
COJICPKATENBHOTO, TUIOJAOTBOPHOTO KOHTAKTa C MHPOBBIM  COOOIIECTBOM.
3aKkoHOBENbI, CO3AaTeJ HOPMATUBHBIX TEKCTOB M aBTOPHI MPAKTUYECKHUX
MPABOBBIX PEIICHUM HYXAAIOTCS B 3aMMCTBOBAaHUM YYXKOTO OMbITa. 3HAHUSA O
COCTOSIHMM 3apyOeXHOTro OIbITa OCOOEHHO HEOOXOIAMMBI JJISi MEXIYyHApOJHOTO
o0111eHus.

B cunmy oaroro mno yrBepxaeHuro K.B. ApaHoBckoro, «mepexon
CPaBHUTEJIHLHOTO MPABOBEICHUS B INIOCKOCTh aKaJIeMUYECKOW HAYKU €CTECTBEHEH
U TIPAKTUYECKU HeU30emKeHn».[3]

B Poccuu yxe HECKOIBKO JET KypC CpPaBHUTEIBHOIO MPAaBOBEACHUS
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YUTACTCS B PANE IOPUAUYECKUX YUEeOHBIX 3aBEJECHUN CTpaHbl, B TOM YHUCJE B
YHuBepcurere apyx0b1 Hapo10B ¢ 1980-x rr.

B Pecnybmuke TamkukucTaH Kypec CpaBHUTEIBLHOTO IPABOBEACHUS
BHEIPWICS B  KAadecTBE JIGKIIMM C MOMEHTa oO0pa3oBaHus Kadeapsl
MexyHapoJHOTO IpaBa U CPABHUTEIBHOTO MPABOBEACHUS NPU AKAJEMUH HAyK
PT ¢ 1997 r.

BBeaenue KypcoB JIEKIHi 1o 0011el 1 0COOCHHON YacTIM CPaBHUTEIHLHOTO
NpPaBOBEACHUS B COYETAHUU C KypcaMu 3apyOeKHOr0 KOHCTUTYIIMOHHOTO,
TPaXIaHCKOTO, YTOJIOBHOTO, TOPTOBOTO U JIPYTUX OTpAaciel MpaBa CIIOCOOCTBYET
NOBBIIICHUIO ~ KayecTBa  IOPUAMYECKOro  0Opa3oBaHUs U IIOMOTaeT
KBATU(UIIMPOBAHHO peIllaTh 3aJa4d Ha CTBIKE POCCHUHUCKOTO M 3apyO0eKHOIo
MpaBa, TO €CTh — B MIPEJIEIaxX CPABHUTEILHOIO MPABOBEICHUS.

B cuny storo octpo croutr Bompoc 00 0OOecleyeHWH IaHHOIO Kypca
y4eOHBIMU  MaTepHaJlaMH:  y4eOHMKaMH, TOCOOMSMHU,  JAUIAKTHYCCKUMU
MarepuasiaMi U T.4. OJHOM M3 NEPBBIX IMOINBITOK CUCTEMATH3allMM 3HAHWUWA B
00JIaCTM TEOPUU CPABHUTEIBLHOIO TIPABOBEACHUS SBISETCS KHUTA Mpod.
FO.A. TuxomupoBa «Kypc cpaBHUTENbHOrO MpaBoBeAeHus» 1996 r. B nelt
COUETACTCSl  XapaKTEPUCTUKA TMPUPOABI, IeJel, OO0OBEKTOB U  METOJOB
CPaBHUTEJIHHOTO TPABOBEJACHUS C PACCMOTPEHHEM — B paMKax €€ OCOOCHHOM
YaCTH — OOIUX U CHEIUPUIECKUX MOMEHTOB B Pa3HBIX MPABOBLIX 00Pa30BaHUIX —
«TPABOBBIX CEMbIX», MEXTOCYJaPCTBEHHBIX OOBEIUHEHUSX, OTpaACisix IpaBa U
T.J. 3aciyXKHBaeT BHUMaHHUS Takke ydyeOHWK mis By30B npod. M.H.Mapuenko
«CpaBHutenbHoe TmpaBoBeaeHue OOmass yacte» 2000 r., B KOTOpoMm ocoboe
BHUMaHUE YyJemsercs mnpobjeMaM KiacCUu(PUKAIIMUM HaIMOHAJIBHBIX IMPABOBBIX
CUCTEM M XapaKTEPUCTUKA OCHOBHBIX IPABOBBIX CEMEH, paccMaTpUBAETCs
IIUPOKUNA KPYT BOIMPOCOB, KACAIOIIMXCA HMCTOPUM CTAHOBJICHHSI U Pa3BUTHS
CpaBHUTEIBHOTO TpaBoBeneHus. YueOHuk npod. A.X.CaumoBa «CpaBHUTEIHHOE
MIpaBOBEICHUE (OCHOBHBIE IIPABOBBIE CHUCTEMBl COBPEMEHHOCTH)» IOJ PE/l.

B.A.TymanoBa 2000 r. siBnsieTcss cCBO€0Opa3HbIM TMAOM BO MHOXECTBE MPaBOBBIX
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CUCTEM COBPEMEHHOCTM U oO0JyierdaeT 3ajady TeX IOPUCTOB, KOTOpbIE
NPEeINPUHUMAIOT U3Y4YeHHE KaKON-THO0 CUCTEMBI 3apyO0eKHOTO TIpaBa.

[{enpr0 HACTOAIIETO MOCOOMS SIBISETCS B KPAaTKOM CHUCTEMAaTH3MPOBAHHOU
dopMe moOKazaTh OOrarcTBO MPABOBBIX KYyJIbTYp COBPEMEHHOTO MHpa U
0003HAYUTh MTyTH U MEXAHU3MBI UX CONMIKEHUSI.

CrpykTypHO mocoOue pa30MTO Ha TPUHAMALATH JICKUIHUM, PACCUMTAHHBIX Ha
OJIUH CEeMeCTp O0yUYeHUsI.

[IpenHa3HaueH A CTYICHTOB, aCITUPAHTOB, MPEIOIaBaTeIeH FOPUIUICCKIX

00pa30BaTENbHBIX YUPEIKICHHIM.



JIEKLIUSA 1.
CPABHUTEJILHOE NIPABOBEJIEHUE: METO/I, HAYKA,
YYEBHASI JUCHUATIIMHA

Conep:kaHue JeKIMHU:

. IloHsiTHE CPABHUTEIBHOIO NIPABOBEACHUSA

. CpaBHHUTEIBHO-IPABOBOM METOA U CPABHHUTEJIbHOE NPAaBO

. 3HaYeHHNe CPABHUTEJIBHOIO NPABOBE/ICHUSA

. CpaBHHTe/IbHOE IPABOBe/leHHE KAK HAYKA M y4eOHasl IMCUMILINHA

W N -

1. IloHsiTHE CPABHUTEJIHHOTO MNPABOBEICHUS
Ha ceronHsiHuii J1€Hb ONBIT IOPUAUYECKON >KM3HU IOKa3bIBAET, YTO

CPAaBHUTCJIbHOC IPABOBCIACHNC BLIPOCIIO B LCJI0C ABHUKXCHHC U C(bODMI/IDOBaJ'IOCB

KaK CaMOCTOATCIBbHOC HAYYHOC HAIIPABJICHHUC HOPUINYCCKHX HCCHCHOB&HHﬁ. B

MHpOBOﬁ KOMIIAPpAaTUBUCTUKE CYIICCTBYIOT TPH Pa3JIMYHBIX HIPEACTABICHHUA O

IIPUPOJIE TaHHOW JIEKIUU:

- JTO HaV‘{HbIﬁ MCTOJ  ITO3HAHMHA, JIMILIEHHBIM ~ CaMOCTOSITEIbHOTO

npeamMcETa,

- OTO 4YHCTaid HaAyKa, T.C. CaMOCTOATC/IIbHAas1 JUCHUIIIMHA CO CBOUM

OIPCACIICHHBIM ITPCIMCTOM;

- BCIIOMOTrarcJjibHAaA JUCHHUILIMHA B paMKaxX TCOPHUH roCydapCTBa U IIpaBa

(4acTb TEOpHUM rocyIapcTBa U MpaBa).

KommapatuBHUCTBI 10 CETOMHSIIHETO AHS MPOJAOIKAIOT CIIOPUTH O MPUPOJE
10



(¢eHoMeHa, KOTOpPBIA MbI HAa3bIBAEM «CPABHUTEIHHOE IMPABOBEICHUE» WIIU
«CPAaBHHUTEJIBHOE  IIpaBO». OTH  Ha3BaHWs, II0 MHEHHIO  HEKOTOPBIX
KOMITAPaTUBUCTOB, CO3JAIOT <JIOXKHOE» BIIEYATIEHWE O TOM, 4YTO JaHHAas
JVCLAIUIMHA SIBISAETCS HE3aBUCUMOM OTPACIBIO MpaBa HapsAy C TIPAKIAHCKUM,
KOMMEPYECKAM U CEMEWHBIM ITpaBoM. Bo @panuuu u [ 'epManun 3Ta JUCHUILINHA,
- Kak yTBep)KIaeT amMmepukaHckuii kommnapatuBucT Kpucropep Ocakse,
Ha3bIBaeTCcsl Oojee MpPaBUIBHO — «CpPaBHEHHE IMpaBa», a HE «CPaBHHUTEIHHOE
npaBo». Tak kak u @pannus, u ['epmanus cUUTAIOTCA POAMHONW CPABHUTEIBHOTO
IPAaBOBEJEHUS, ITO Ha3BaHHWE OoJjiee NMPAaBWIBHO PACKPBIBACT NMPUPOAY JaHHOU
JIEKLIIUW», - YTBEPKIAeT aBTOP.

Ananusupys 3T JBa Ha3BaHus, npodeccop FO.A. TuxomupoB cuuraer, 4To
«CPAaBHHUTEIIBHOE MPABOBEJACHNUE» U «CPABHUTEIBHOE IIPABO» - BEIIM PA3HBIE, T.K.
CPaBHUTEJIBHOE IIPABOBEJCHUE SBISCTCA HAyKOM, a CPaBHUTEIBHOE IIPAaBO —
METONOJOTMEN JaHHOM Hayku. OH yTBEpXKAAET, UYTO TaKOro IpaBa, «Kak
CPaBHUTEJIBHOE IIPABO» HET, HET TAKOM OTPACIIHU MO3UTUBHOTO IIPaBa.

M3BecTHO, YTO HEOAHO3HAYHOE IOHMMAHHUE IPaBa, IIPABOBOM CUCTEMBI, a
BMECTE C TEM, W IPABOBOM CEMbH 3HAYUTEIBHO OTPAKAECTCS HA PAITUYHBIX
CTOpOHAxX IIpollecca MX CPABHUTEIBHOIO IIO3HAHMS, a TAaKKE€ Ha Ha3BaHUU
pacCMAaTpPUBAIOILIEH UX B CPABHUTEIBLHOM IIJIAHE JIEKIUH.

TepMUH «CpaBHUTEIBHOE IIPaBO», - 3aMeyaeT MO 3ToMy noBoay Pene
JlaBua, - KpUTUKOBAJICS MHOXKECTBO pa3. be3 comHeHus, - nmucan aBTop, - Oonee
IPEANOYTUTENBHO TOBOPUTH MPOCTO, «KAK 3TO JIENAI0T PYCCKHE (CPaBHUTEIBHOE
IIPABOBEJICHUE), O CPABHEHMM IIPABOBBIX CHUCTEM WM O HMX CPaBHUTEIBHOM
n3yyeHuu. Tem He MeEHee, - 3aKJIIO4AEeT YYEHBIH, - TEPMUH «CPABHUTEIBHOE
IpaBO» MPOYHO YKOPEHWUJICS B «OOJIBIIMHCTBE S3BIKOBY, U €r0 YK€ HEJIb3sl IPOCTO
TaK OTOPOCUTH WJIK UTHOPUPOBAT.

B coBpeMEHHON OTEYECTBEHHOM JMTEPATYpE B IIPOLIECCE PACCMOTPEHUS
CPaBHUTEJILHO-TIPABOBOM  MAaTepUM TEPMHUHBI  «CPABHUTEIBHOE IIPAaBO» U

«CPABHUTCJILHOC ITPABOBCACHUC) 4aCTO yrIOTpe6J'I$[}OTC${ KaK CHHOHHMBEI.
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2. CpaBHHUTEJBbHO-TIPABOBOM METO/ U CPABHUTEJIbHOE NIPABO

B apcenane mno3HaBAaTENBbHBIX CPEACTB BAXKHOE MECTO IPHUHAIICIKUT
CpPaBHEHHUIO.

CpaBHEHHE — HEOThEMJIEMAs YacThb YEJIOBEYECKOI'O0 MBIIUIEHUA. ITO
oOlIeHaYYHBIN U IOTUYECKUI MpUeM O3HAHMUS.

[To3Hanue m000Tr0 MpeiMeTa U ABJICHHUS HAUYMHAETCS C TOTO, YTO MBI €r0
OTIMYaeM OT BCEX JPYIHX IPEIMETOB U YCTaHABIMBAEM €ro CXOJCTBO C
POACTBEHHBIMH MPEIMETAMMU.

Jlroboe HayyHoe CcpaBHEHUE TIPEJACTaBIsieT CcoOOM  cBoeoOpaszHOe
KOMIUIEKCHOE SBJICHHE, €JUHCTBO TPEX MOMEHTOB: JIOTMYECKOI0 IIpueMa
NO3HAHUA;, Ipolecca, T.e. 0co0oil (opMbI MMO3HABATENBHON JIESITEIBHOCTH;
0Cc0o00ro TMO3HABATEIBHOTO pe3yJibTaTa, 3HAHUS OMPEICICHHOTO COJEp)KaHUs U
YPOBHSL.

[11OoAOTBOPHOCTh CPaBHEHMS 3aBUCUT HE CTOJBKO OT KOJWYECTBA U
(baKTHUeCKO BEPHOCTH OTHEIBHBIX COMOCTABJICHHUM, CKOJBKO OT CTPOTOM HX
CHUCTEMHOCTH, UX COIOJYMHEHHOCTH B PEIIEHWHM OCHOBHOM HCCIEIOBATENBCKON
3a71a4U.

NHorna B HOPUAMYECKOM JMUTEpAaType CpPAaBHEHHWE CMELIMBAETCS CO
CPaBHHUTEIBHBIM METOAOM M JaXE CO CpPaBHUTEIBHBIM ITPABOBEICHUEM.
JleficTBUTENBHO, TI0 CBOCH MPUPOJIC CPABHEHUE U CPABHUTEIHHBIA METO/ OJTU3KH.

CpaBHUTENBHO-IPABOBOM METOJ  SIBJIIIETCS OJHUM M3 KOHKPETHBIX
CrOCcOOOB MPUMEHEHMs] OOIlEHAayYHBIX METOJOB B HCCJIEJIOBAHUM MPABOBBIX
SIBICHUM. Ero mpuMeHeHne SIBIIIETCA CTPOrO CHCTEMHBIM, L EeJeHANPABJICHHBIM.
brmarogapst ero mNpUMEHEHHWIO CTAHOBUTCA BO3MOXKHBIM BBISIBUTH —OO1Iee,
0co0eHHOe 1 eAUHUYHOE B IIPABOBBIX CUCTEMAX COBPEMEHHOCTH.

ITOCKOJIBKY CpaBHHTENIBHOE INPABOBEACHUE IMOAPA3YMEBAET aHAIU3 JIBYX U

Oonee ITPAaBOBBIX CUCTEM ITYTEM COIIOCTABJICHHUA NX OTACIBbHBIX ACIICKTOB C LCJIBIO
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BBISIBJICHUSI OOIIMX M OTJIMYUTENBHBIX CBOMCTB, IOCTOJBKY OHO CXOXE€ CO
CPaBHUTEIBHO-IIPABOBBIM METOJOM.

Takum oOpa3zoM, Kak METOJI CPAaBHUTEILHOE MTPABOBEIECHUE ABIISIETCS] OJTHUM
U3 BAXKHBIX HAYYHBIX CPeICTB U3YUYEHUS IPABOBBIX SIBJICHUN.

[Io dopme aHanuza B CpPaBHUTEIBHOM MPABOBEICHUM BBIJICISIOT TPH
HANPABJICHUS CPABHEHUSI [IPABOBBIX CHCTEM:

1. mo HHCTUTYTaM ITPOBOJAT MAKPO- U MUKPOCPABHCHHUC.

2. o 1nenasiM — (QyHKIUOHAIBbHOE (MPAKTHYECKOE) W TEOPETHYECKOE
(Hay4YHOE) CpAaBHEHUE;

3. no YPOBHIM - MCXKCHCTEMHOC, BHYTPUCHCTEMHOC,

BHYTPHHAIIUOHAJIIBHOC, HCTOPHYCCKOEC U MCIKOTPACIICBOC CPAaBHCHHC.

3. 3HavYeHHE CPABHUTEJIHLHOTO PABOBEICHUS

CpaBHUTENBHO-TIPABOBBIC MCCIICIOBAHUS B COYETAHUM C TPAAUIUOHHBIMU
HMCTOPUYECKUM, HOPMATUBHBIM U COIIMOJIOTUYECKUM BUIAECHUEM IIpaBa MO3BOJISIIOT:

BO-TI€PBbIX, U3YUUTH SIBJICHUS TPABOBOM JIEMUCTBUTEILHOCTH, KOTOPHIE PaHEe
HE OXBaTHIBAIUCH MPOOJEMATUKOW MPAaBOBEJACHUS, W BHIUTH 3a HAIIMOHAJIbHBIC
pPaMKH CBOEH ITPABOBOU CUCTEMBI;

BO-BTOPBIX, B3TJISHYTh IMOJ] OCOOBIM YTJIOM 3pEHUSI Ha Psij TPaJAUIIMOHHBIX
npoOJjieM HOPUAMYECKOM HAayKH C Yy4eTOM TEHJACHIMHA pa3BUTHUS TMpaBa B
COBPEMEHHOM MUDE.

3HaUYCHUE CPABHUTEIHLHOTO IMPABOBEICHUA HMMEET XAPAKTEpP KAK HAYYHOTO
IJIaHa, TaK U NPAKTUYECKOTO:

1) i opuauyYeckoil  HaykuW, OOpalieHHOM, TPEeXIe BCEro K
HAIIMOHAJILHOMY MPaBy, UCMOJIb30BAHUE CPABHUTEIBLHOTO MTPABOBEICHUS IOMOTAET
yCTaHOBUTh, KaKUM 0Opa3oM periaeTcs OJHAa M Ta JK€ MpodlieMa B pPa3HBIX
CTpaHax, IO3BOJIIET YYWUTHIBATh KAaK T[IO3UTUBHBIMA, TaK W HETaTUBHBIN

Iopuaudeckuil onbIT. B HacTosiiee Bpemsi 0e3 yuyeTa JaHHBIX CPABHUTEIBLHOTO
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paBOBEACHUSI OOIIETEOPETUYECKUE BBIBOJALI HE MOTYT TIPETEHIOBAaTh Ha
YHUBEpCaIbHBINA U 0000IIAONINI XapaKTep;

2) CpaBHUTEJIbHOE MPaBOBEJECHUE HA OCHOBE COMOCTABMMOCTU IMPABOBBIX
CUCTEM COBPEMEHHOCTH IPHU3BAHO MMOKa3aTh BCE MHOrooOpa3ue MpaBoBOIO MUPA B

€TI0 IMPAaBOBBIX ACIICKTaX, HOAYCPKHUBAA MPUOPUTET O6HIC‘ICJ'IOBC‘ICCKI/IX LICHHOCTEM

B Pa3BUTHM MPaBa B IMBUIN30BAHHBIX 00IECTBAX;

3) BO3MOXKHOCTh HCIIOJIB30BAHUS CPABHUTEIILHOTO MPABOBENCHUS B IIEISIX
MEXIYHAPOJAHOTO  COTPYAHMYECTBA, (OPMHUPOBAHUS  €IUHOTO  MHPOBOTO
IPaBOBOrO MPOCTPAHCTBA;

4) co34acT 6HaFOHpI/I}ITHy1-O IMOYBY A IINIOAOTBOPHOIoO COTPYAHHUYCCTBA

IOPHUCTOB pPAa3HbIX CTPAaH. HpI/I 9TOM BO3HHMKACT CHUTyallMsd PAaBCHCTBA IIPAaBOBLIX

CHCTEM B Hay4YHOM IUIaHE, B UX TEOPETHUECKOM U3YUYECHUHU U KIacCU(PUKAIIHY;
5) couManbHO-MOJIMTUYECKOE 3HAYEHUE CPABHUTEIIBHOIO IPAaBOBEICHUS B
TECHOW CBA3M C OOECIEeYeHHEM MPABOBBIX OCHOB pPa3BEPTHIBAHUS JEMOKPAaTHH,

YKPCIUICHUA 3aKOHHOCTH.

4. CpaBHuUTe/IbHOE PABOBEACHNE KAK HAYKa U Y4eOHasi TUCHUIIJIMHA

Kak Hayka — cpaBHUTEIBHOE NPABOBEACHUE — 3TO COBOKYITHOCTh HAy4YHBIX
3HAHUI O MPABOBBIX CHCTEMaX COBPEMEHHOCTH, MATEPUAJIbHO MPEICTaBICHHAS
MHOXECTBOM  Opomiop, craTed, HayudHbIX JOKJIaAoB. CpaBHUTENbHOE
IpaBOBEACHUE — 3TO B  OINPEIACICHHOM CMBICIE CTPYKTYpUpOBaHHas
KOHIENITyaIbHO-ITOHATUIHAS CUCTEMA ITPABOBBIX 3HAHMM, CHCTEMAaTU3UPOBAHHBIE,
TaK WJIA UHA4YEe CBSI3aHHBIE APYT C IPYTrOM MPEACTaBICHUS] 00 OCHOBHBIX MTPaBOBBIX
CHUCTEMAax COBPEMEHHOCTH, TEOPUU NPHUMEHEHHUSI CPAaBHUTEIBHOIO METOJA, KakK B
HAy4YHO-TI03HABATEILHOM, TaK U B IPAKTUKO-IIPUKIIAJTHOM aCIIEKTE.

B kauecTBe KpUTEpHEB Uil ONPEIEICHUS XapakTepa CpPaBHUTEIbHOIO
NPaBOBEACHUS KaK YTBEP)KIAOLIEHCS CaMOCTOATENIbHOM OTpacid Hay4HOI'O

npaBoBoro 3Hanus A.X.CauoB mpeajiaraet NpUHSTH CIeAyoIue GakToph:
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- UHTEHCUBHBIN POCT MPOBOJUMBIX CPAaBHUTEIbHO-TIPABOBBIX HUCCIIEIOBAHUIMI
Y Hay4HBIX ITyOJIMKALNs;

- TOSABJICHUE CHUCTEMATU3UPYIOUIMXCA U O0030pHBIX paboT, BKIOYAs
PETPOCIIEKTUBHYIO0 OMOIMorpaduio, XpecToMaTHH, MPOBEIACHUE MEXTYHAPOIHBIX
U JBYCTOPOHHUX KOJUIOKBUYMOB M KOH(EpEeHLUMH M0 Haubosee aKTyaJbHbIM
npobiemawm;

- HW3JaHUEe CHEUHAIM3UPOBAHHOM  NEPUOJMYECKOM  JIMTEpaTrypsl C
OCTOSTHHBIMU METOJ0JIOTUYECKUMU paszzenamu, HOCBSIIIIEHHBIMU
CPaBHHUTEILHOMY IPaBOBECHUIO;

- CO3JaHUE CHUCTEMBbI IIOATOTOBKM COOTBETCTBYIOLIUX CIEHUAIHCTOB-
KOMIIApAaTUBUCTOB Ha (PaKyJIbTETaX YHUBEPCUTETOB WJIM B JPYTMX HAy4YHBIX
LIEHTpaX, U3/laHue YYEOHBIX MPOrPaMM U TIOCOOMUIA;

- (opMupoBaHHE  HAUMOHAJIBHBIX W  MEXIYHapOJHBIX  HAay4HO-
UCCIIEIOBATENBCKUX LIEHTPOB, LIIKOJI, HAPABICHHIA.

B kauecTBe KOHCTPYKTMBHOTO IIpU3HAKA, OIPEIECISAIONIET0 CTaHOBJICHUE
CPAaBHMUTEJIBHOTO IPAaBOBEICHUS KAaK aBTOHOMHOW HAy4yHOM JIEKLHHU, CIEOYET
paccmaTtpuBarh  cHenM(HUUECKHEe OCOOCHHOCTH  MpEeAMETa  UCCIEIOBaHHUS,
IOJIO)KEHHbIE B OCHOBY JMCUUIUIMHAPDHOW paboThl M  yCTaHABIIMBAIOIINE
3HAYUMOCTh U aBTOHOMHOCTH JAHHOW OTpAaci MPaBOBOTO 3HaHHUSA, €€ CTaTyC B
CUCTEME IOpUJIMYECKMX HayK B 1enoM. JlpyrumMu cioBaMH, Kak Hayka,
CPAaBHMUTEIBHOE MPABOBEACHUE UMEET CBOM CaMOCTOSITENBHBIN IMPEIMET U METO[,
CBOIO CHCTEMY KaTErOpHil U 3aKOHOB.

Kak yweOHasg nucCHMIUIMHA — 3TO IpEeIMET NPENoAABaHMS B BBICHIMX
y4eOHbIX 3aBeleHusX. lIpenonaBanne cpaBHUTENBHOIO MPABOBEACHUS — B IUIAHE
BBEJICHUS K M3YYEHHIO OCHOBHBIX MPABOBBIX CUCTEM COBPEMEHHOCTHU WJIU B IIaHE
CPAaBHMUTEJIBHOTO M3Y4YEHUs OTPACIIEH WJIM MHCTUTYTOB IIpaBa — SIBJISETCS BaXKHBIM
HOJICIIOPbEM JUIS Pa3BUTHSI COBPEMEHHOW MPaBOBOW HAayKd U IOPUAMUYECKOTO
oOpa3zoBanus. B ux 3amauy, HapaBHE C U3yUEHHEM HAIIMOHAIBHOTO MpaBa, BXOJAUT

TaK)K€ MCCIEIOBaHUE TI00aNbHBIX 3aKOHOMEPHOCTEM W TEHJCHUUU pa3BUTHUSA
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IIpaBa B COBPCMCHHYIO 3I10XY.

KoHTpoJibHBbIE BONPOCHI:

1) Yto Ha BamI B3I IPEANIOYTUTENbHEN: CPAaBHUTEIIBHOE MPABOBEACHHUE —
3TO HayKa, HAyYHbII METO/ UM BCIIOMOTaTeIbHAs TUCIUIUINHA?

2) Y10 no3BOJISET BBISIBUTH CPABHUTEIBHBIA METOA?

3) KakoBo npakTHuecKoe 3Ha4eHHE CPABHUTEIBHOTO TPAaBOBEACHUS ?

Cnucok peKkoMeHIyeMo# JUTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTENBHOE MTPABOBEICHUE: IOTMA POMAHO-
repMaHCKOro IpaBa : yuebHoe mocodue /i 6akajaBpuata ¥ MarucTparypsl / A.
M. MuxaiinoB. — 2-e uzji. [DneKTpoHHbIN pecypc| — Mocksa : 3aaTenbcTBO
FOpaiit, 2019. — 465 c. — Pexum noctyna: https://biblio-online.ru

2. Mabko A. B. CpaBautenpHoe npaBoBeneHue [Tekct]: yueOHuk / A. B.
Maineko, A. FO. Canomatus. - M.: Hopma, 2010. - 352 c.

3. TapanoBckuii, ®.B. CpaBHuTEIBRHOE NTPpaBOBeACHUE B KOHIIE XIX Beka
[DnexTponHbIi pecypc] — Cankt-IletepOypr : Jlans, 2013. — 16 ¢. — Pexum
nocryma: https://e.lanbook.com.
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JEKIASA 2.
COJIEP)KAHUE CPABHUTEJBbHOI'O TIPABOBEJIEHUS

Copep:xanue JeKUUM:

1. Tlpupoaa cpaBHUTEIBHOIO NPABOBEAEHUSA

2. Leau cpaBHUTEIBLHOIO MPABOBEACHUS

3. O0beKThI CPABHUTEJIBLHOIO NIPABOBEICHUS

4. Ucnoab3oBaHue Pe3yJbTATOB CPABHUTEJIHHOI0 IPABOBeEICHUS

1. Ilpupoaa cpaBHUTEIHLHOIO IPABOBEACHUS

ConepxaHue CpaBHUTEIBHOTO MPABOBEACHUS BKIIOYAET B C€0sl HECKOJIBKO

QJICMCHTOB.

HN3YUYCHHUC PA3JINYHBIX HOPMATUBHBIX MAaCCHUBOB;

- IIPaBOBBIX CUCTCM;

OBJIaICHUC IIPUCMAaMHU UX COIIOCTABJICHUA K OLICHKA,

- HCIOJB30BaHHE CIIOCOOOB MX OTpaXXCHUA U BOCIIPHUATHUA B TCX HJIM MHBIX

HallTMOHAJIbHO-IIPABOBLIX CUCTCMAX

- 3HaHUE TeHJCHLMN 1 3aKOHOMEPHOCTEH 00LIETPaBOBOTO Pa3BUTHS.
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[ToHsATHS «CPaBHUTEIBHOE TMPABOBEICHUE» M «CPABHUTEIHHOE IPABO»
Heb34 0ToXAeCTBIATh. [1o MHeHuto FO.A. TuxoMmupoBa, nepBoe ropasao «ooraue
U o0beMHEe 10 COACPKAHUIO U 00JIaJaeT KOMIUIEKCHBIM XapaKTepOM».
CpaBHUTENFHOE MPaABO, - MO MHEHHUIO aBTOpPA, - BOOOIIE BHI3HIBAET COMHEHHUE,
MOCKOJIBKY «TPYAHO TMPEACTaBUTh MOJAOOHYI0O HOBYIO PAa3HOBUIHOCTH IMPaBay.
CpaBHHUTENFHOE  TPABOBEJACHHWE  MPEIHA3HAYEHO IS COIMOCTABJICHUS
HAIMOHAIBHOTO MpaBa Pa3IMYHBIX MPABOBBIX CHCTEM, a TaKKE HAI[MOHAILHOTO U
MEXIYHapOJIHOT0, HE IPETEH1ysl HAa HOBBIM BUJI MPaBa.

Ceromnst saBisieTCs OECCIIOPHBIM, YTO CPaBHUTEIILHOE TIPABOBEICHHE
ABIIAETCS TEOPUed WIM HAYYHON AMCUMIIIMHOW B DALY OTPACIEN HOPUIUYECKOU
Hayku. OHa UMeeT:

1) cBOIO HeJIb — U3yYaTh M COTIOCTABIIATH PA3IMYHbBIE TPABOBHIE MACCUBHI U
CUCTEMBI MEXAY CcO0OMl MW C HOpMamMH MEXKIYyHApOAHOTO IIpaBa, BBIABISTH
CXOJICTBA U PA3JIHUHUS, OTIPEICTATH TEHACHITUN OOIIETTPABOBOTO PA3INYUS;

2) CBOW mpeaMeT HCCIEIOBaHHS — o0Ilee U OCOOEHHOE B Pa3IUYHBIX
IIPaBOBBIX MaCCHBAaX U CHCTEMAX;

3) CBOIO METOHOJIOTMI) — PA3JINYHbIE METOJIbl CPAaBHUTEIBLHOIO aHaIu3a U
OIICHKHU;

4) cBOW MOHATHS, KOTOPBIE YCIOBHO MOKHO Pa3/IeIUTh HA TPU TPYIIIIH:

- chmenuaibHble  («IPaBOBOE  CXOJCTBO», «IIPABOBBIE  Pa3IUUUN»,
«KOJITU3UOHHBIC HOPMBI», «TapMOHM3AIUS 3aKOHOJATEIbCTBAY, «COJMMKEHUE
3aKOHOJIATEIbCTBA», «YHU(PHUIIMPOBAHHBIC TIPABOBBIC AaKThI», «MOJCIbHBIC

3aKOHOJATEIbHBIE aKThI»);

- o0mme — MOHATUA OOIIeH TEOopur TocyJapcTBa U TMpaBa («IIpaBoy,
«MPaBOBasi CUCTEMAaY, «3aKOHO/IATEIILCTBO», «IIPABOBOU aKT», IIPABOBas HOPMay,

«TOCYAapCTBO», CYBEPEHUTET rOCYAApCTBay» U JIp.);

- OTpacieBble — MOHATHUS OTPACIIEBBIX IOPUANYECKUX HAYK, MPEXKIIE BCErO
KOHCTUTYITMOHHOTO TpaBa («OpraHbl TOCYJapCTBEHHOW BIACTH», «IapIaMEHT,

«TpaXIaHWH») H  MEXAYHAPOJHOrO TpaBa («MEXIYHApPOJHBIE HOPMBDY,
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«MEXTyHapOIHBIA JTOTOBOP», «paTU(UKAIUN), KMEKTyHAPOIHAS OPTaHU3aIUD) U
Jp.).

[TogmeHa U cMmenieHUe MOHATHI MPUBOJAT K OLIMOKaM B CPABHUTEIBHOM
npaBoBeAeHUU. [J[ng wx yHHGUKaIMM W APYTHX IeJIed  CPAaBHUTEIHLHOTO
paBOBEACHUS CO3/laHa IieJias CETh YUPEXKACHUI M0 BCEMY MUPY.

Eme B 1869 r. cosmano paHIiry3ckoe OOIIECTBO CPaBHUTEIHLHOTO
3akoHoAaTenbcTtBa. B 1900 r. cocrosmcas 1 MexayHapoaHblil KOHTrpece
cpaBHUTENIbHOTO TpaBa. 13 ceHtssOps 1924 1. ocHoBaHa MexayHapoaHas
Axkanemusi cpaBHuUTenbHOoro mpaBa B [aare. B IlIBeitmapum pabGotaer IllenTp
CPAaBHUTEJIBHOTO MpaBa, MHCTUTYT MEXAYyHapOJHOTO U CpaBHUTENIbHOTO mpasa. C
1947 1. pewictByer OOIIECTBO CpaBHUTEIBLHOIO TIpaBOBeleHUs benbrum u
Hunepnannos, nogo6usix mHoro u B CILIA.

B Poccum pabGotaer MHCTUTYT 3aKOHOJATENIBCTBA U CPaBHUTEIBLHOIO
nmpaBoBe[icHUS. B mocienHue roapl TPOBOJSATCS Hay4dHbIe KOH(EPEHIMH 110
CpaBHUTEJIbHOMY IpaBoBefeHU0. B Poccun 0030psl CpaBHUTENHHOTO IpaBa
nyonukyroTess B okypHanax «locymapctBo u  mpaBo», «lIpaBoBenenue»,
«MOCKOBCKMHI XypHal MEXIyHapOAHOTO IpaBay, «MEeXIyHapOJIHOTrO 4acTHOTO
npaBa» (Cankr-IletepOypr), «Exeroqnuk MexxayHapoaHOro rmpaBa». AccamoOies
rocynapcts CoapyxkecrBa (CHI') Beimyckaer «BectHuk MexnapiaMeHTCKON

Accambnien», rae ecTh 0030pbl HAIIMOHATBHBIX 3aKOHOB.

2. Ilesn cpaBHUTEJBLHOIO NPABOBEICHUS

HCHI/I CpaBHUTCIBbHOT'O IIPaBOBCACHHA Pa3/invalOTCsa B 3aBUCUMOCTH OT:

- KOHKPCTHBIX IIPAaBOBLIX I/IJIGI\/'I, KOTOpPBIC MOI'YT HU3MCHATLCA B
3aBUCUMOCTH OT AWMHAMHUKHU O6H.[€CTBGHHOFO pa3BUTHUA, OT IICPEMCH COLIMAJIBHO-

SKOHOMHYECKOr0 00CTaHOBKH;

- M30paHHOrO OOBEKTa M3YyUYEHUS M CpaBHEHUs (MHKPOCPABHEHHE HOPM,

aKTOB MOTYT HMETh Cyry0O NpHUKIAAHOM CMBICH; COIMOCTABICEHHWE OTpacieil u
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CHUCTCM HallMOHAJIBHBIX 3aKOHOOATCJIIBCTB MOXKCT 06J'IaI[aTB SIBHOM WJIN CKprTOﬁ

MOJINTUYECKON HAMPaBIECHHOCTbHIO);

- OIpeneSieHHuE MPaBOBbIX 3a/1ad (IPONAaraHIMCTCKUX, AlOJOTr€TUYECKHUX,
KPUTUYECKUX U MPOY.).

I['1aBHBIE LeJM CPABHUTEIBLHOIO IPABOBEICHHA:

1) Mo3naBareqbHass. AHamu3 W OIEHKA  TPABOBBIX  SBJICHUM
IPUMEHUTEIBHO K BHYTPUTOCYJaPCTBEHHOMY Pa3BUTHIO OyayT OoJiee MOJTHBIMU U
OOBEKTUBHBIMHU, KOTJa M3y4aloTCsl HX OOIMe U CHeuupUuUYecKue MPUUYUHBI;
BPEMEHHBIE U CTAOMJIbHBIE TPABOBbIE CUTYAlUU B 3apyOEKHBIX FOCYJapCTBaX U MX
BIMsIHUE; (DAKTOPBI, BEAyIIME K M3MEHEHHUI0O MHOCTPAHHBIX 3aKOHOJATENbCTB, K
OPUHATUIO M W3MEHEHUIO MPABOBBIX AaKTOB; YCJIOBHS, CHOCOOCTBYIOLIME WIIU
coJiepKallye peaau3aluo IpaBa;

2) Uupopmanunonnas. [laHHas 1enb NPOU3BOJAHA M TECHO CBsI3aHA C
nepBoil uenbto. MHpopManmoHHass Lenb SABISIETCS CPEACTBOM JIOCTHUKEHUS
no3HaBaTesnbHOM 1enu. OHa AaeT BO3MOXKHOCTD MOJIYYUTh MaTEpPHUAIIbl O Pa3BUTHU
U (YHKUMOHUPOBAHUM 3apyO€kKHBIX TIPABOBBIX CHUCTEM, TOCYJapPCTBEHHBIX
UHCTUTYTOB, 00 HX B3aUMOCBSI3M Mexay coOoil. CeromHs HW30JIMPOBAHHOE
IIPaBOBOE PAa3BUTUE HEBO3MOXKHO. MHQoOpmalmoHHas 1edb JOCTUTaeTcsl MyTeM

IPUMEHEHUS CIEAYIOLIUX CPEJICTB:

- IIOAroTOBKa CIIPAaBOYHBIX MATCPHAJIOB O Pa3sBUTHHM HMHOCTPAHHOTIO

3aKOHOAATCJIbCTBA,

- “H(POPMAIMOHHBIX 0030POB 3apyOEIKHOTO 3aKOHOIaTEIHLCTBA.

[TonoOHBIC CIpaBOYHBIE MaTEepUaIbl TOTOBSAT KaK MO CTPAHOBEIICCKOMY
MPU3HAKY, TaK U TI0 OTAEIBHBIM OTPACIISAM, TIOJIOTPACIISIM 3aKOHOAATENbCTBA, U 110
OTJICTTLHBIM TIPABOBBIM HHCTUTYTaM.

OOmmpHBIE CIPaBOYHBIE MaTEpHaNbl, MOJATOTOBICHHBIE B BHJE 0030DOB,
CIIPABOK, CTaTell B HAYYHBIX M MHBIX XypHajlax — 3TO CBOEro pojaa pedeparsl,
AHHOTAIIMKM TPABOBBIX aKTOB, 3TO — OO0OOIIEHHBIC W JaKe WJLUTFOCTPHPOBAHHBIE

IIPaBOBBIC CBCIACHUA].
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3) AHaauTH4YecKas IeNb SBISCTCS IEJbI0 00Jiee BBICOKOTO TOPSJIKA.
bnaronmapsi eil, KOMIApaTUBHUCTBI CTPEMSTCS OOHAPYXUTh KOPHH, HCTOKU
IPaBOBBIX SIBJIEHUH B 3apyOeKHBIX MPABOBBIX CHUCTEMAX W TEHACHIMU HX
pazButus. IMEHHO B mpoliecce JOCTHXKEHUS 3TOU €U U MPOUCXOIUT CPaBHEHHUE.
B pesynbrare oOHapyxuBaeTcs oOmiee MU crnerupuyeckoe B CPaBHUBAEMBIX
MPABOBBIX CHUCTEMAaX; TMOSBISACTCS BO3MOXXHOCTH HCIIOJIB30BAHMS 3apyOe:KHOTO
OTBITA JIJIs1 PEUIEHUS] KOHKPETHBIX IPABOBBIX 3a]1a4.

Ocy1uiecTBiieHrEe ATOW LEIM HAXOIUTCA Kak Obl B Ipollecce JOCTHXKEHUS
MO3HABATEIbHOM 1€MW C  HUCIOJb30BAaHUEM  PE3YJbTAaTOB  pealu3aluu
nH(popMarmonHo 1enu. IrHopupoBaHue WM ClIa0bli y4eT JaHHOW 3aBUCUMOCTH
MEXIY LeJIIMHU IPUBOJUT K MOAMEHE aHATUTUYECKOUN eI HH(OPMAIMOHHON U K
MOJITOTOBKE OIHUCATENbHBIX MaTepuanoB, 0030poB, pa3paboOTOK, cTaTeil B
KypHajlax 0e3 MPU3HAKOB KAKOTO-IMOO aHaiu3a U OUEHKU. A 3TO BEAEeT K
HEBEPHOMY HWCIOJB30BAaHUIO TMPaBOBOM WH(OpMaIMu, Korga pa3paboTInKu
3aKOHOB, AKCIEPTHI, JEMYTaThl ONEPUPYIOT €0 B TOTOBOM BHJIE U MEXAHUYECKH
KOIHUPYIOT OTJIEIbHBIE ITPABOBBIE PELICHUS.

Crnenyroiiye Tpy BUA LIEJIA CPABHUTEIBHOTO MPABOBEICHUS NTOCTABIICHBI B
3aBUCUMOCTh OT TOJUTHUYECKOM YCTaHOBKM CYOBEKTa CpaBHEHHS, OT €ro
COLIMAJIbHOM OPHUEHTALMN.

4) UnrterpaTuBHas 1enb. OHa mpegomnpeaesseTcss KypcoM TocylapcTBa,
JM00 TOCYAApCTB, MEXKTOCYIAPCTBEHHBIX OOBEIMHEHU HA TapMOHM3ALUI0 U
COMIDKEHWE HAIMOHAJIBHBIX  3aKOHOMATENhCTB. OJTa IeElb JaeT YETKYIO
OpUEHTAllUI0 B pa3pabOTKe CMocoOOB TapMOHM3AalMU B WX MNPaKTUYECKOM
IIPUMEHEHNH, a TAKXKE JCUCTBUM IOCYIAPCTB B HAIIPABJICHUU K JAaHHOM LIEJIH.

KputepusiMmu cpaBHEHHSI Y OLEHKA HAIMOHAJIbHBIX 3aKOHOAATEIbCTB
SBIIIETCS] IPU3HAHUE OOIIMX MHTEPECOB rOCYJapCTB B COIVIACOBAHHOM MPAaBOBOM
pPETYJIMPOBAHUM, TIONCK U OMpejaeliecHne OOBEKTOB TaKOro pPEryJIMpPOBaHUSA,
BBISIBJICHUE pa3JIMuMii B HAIMOHAJIBHBIX 3aKOHOAATEIbCTBAX M BO3MOXHBIX

CPENCTB MX MPEOJIOJICHHUS.
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5) Kpurudeckasi ueib ABISIETCS POTUBOMNOI0KHON MHTETPATUBHOM IIEJIH.
«Kputnueckoe cpaBHEHHE» ObUIO Mpeobiaarolield IEelnbl0 B COMOCTaBICHUU
IIPABOBBIX CHCTEM KallUTAIM3Ma U COLMaIM3Ma. B Tpymax COBETCKMX FOPUCTOB
npeobyagaid OTKPOBEHHO KPUTHMYECKHE OIICHKH HE TOJIBKO 3aKOHOJATeNIbCTBA
Oyp>Kya3HbIX TOCYJAapCTB B LIEJIOM, Oyp Kya3HbIX MPaBOBBIX TEOPUM, MPUHIUIIOB
CYJIOIPOU3BO/ICTBO, HO M OTACIIbHBIX 3aKOHOB — O TPY/JI€, O BEIOOpax H T.1.

CeromHss ~ KpUTHMYECKME  OLIGHKM  MHOCTPAaHHBIX  3aKOHOJATEIbCTB
00YCJIOBJIEHBI HEJAOBOJILCTBOM OJIHOM CTpaHbI MOJUTHUKOW JPyrod cTpaHbl. ITO
IIOPOKIAET KPUTHKY B aApeC KOHCTUTYLMOHHOTO, TOPrOBOIO, TaMOXEHHOIO,
OAHKOBCKOI'0, MUTPAIIMOHHOTO 3aKOHOJATENbCTBA. OHA MOXKET BBIPAXKAThCSA KaK B
OoO0IIMX TMOJUTHYECKUX OIIEHKaX, TaK W B HETaTUBHOM OLIEHKE TMOJ0KEHUN
OTJICIbHBIX 3aKOHOB, YHIEMJISIOIIUX MHTEPEChl MPUTPAHUYHBIX TOCYJApCTB, JTUOO
CoZEepKaIUX OTCTYIUICHUS OT MEXKAYHAPOIHBIX IOKYMEHTOB.

6) Ilpomaranaucrckasi 1LEIb CIYXHT CBOCOOpPa3HBIM «OTBETOM» Ha
BBILICHA3BaHHYIO 1IeJib. Kaxk/10€e rocyaapcTBO 3aMHTEPECOBAHO B 3aIUTE CBOEU
NIPAaBOBOM CHUCTEMBI M IpONAraHie €€ JOCTOMHCTB. KoMmapaTuBuCThl s
JOCTHIKEHHUs OTOM LEIU CTPEMUTCA K HEKOTOPOMY IPEYBEINYEHUIO 3HAYUMOCTH
OTAEIBHBIX CTOPOH HALlMOHAJIBHOW IPABOBOM CUCTEMBI. be3 BHUMaHUs OCTarOTCSA
IIOJIOKUATEIIbHBIE ACIIEKThI APYTUX MPABOBBIX CUCTEM, BCE COCTABIICHUS — «B CBOIO
IIOJIB3Y.

Bce Tpu mocnemHuX OENM M NOPOXKAAEMBIE UMH KPUTEPUU SIBIISFOTCS
OJHOCTOPOHHUMH.

3. O0BbeKTHI CPABHUTEIBLHOIO IPABOBEICHUSA
1) IlpaBoBasi AeMCTBUTEIbHOCTD, IPABOBAsl PeAJbHOCTb — COCTOSIHUE U

U3MEHEHHS B TOCYAapCTBEHHO-TIPaBOBOM cdepe. Cio/1a OTHOCATCS:

- TPOLECCHI Pa3BUTHS HHOCTPAHHBIX TOCYAAPCTB, UX MOJUTHUKU, OCOOEHHO
B TNpaBoBOM cdepe, TroCyJapCTBEHHBIX HWHCTUTYTOB, MOJUTHYECKUN PEKUM
(OTHOILIEHHUE K MPaBy KaK K SBJICHUIO OOIECTBEHHOW JKU3HH, 3aKOHOTBOPUECTBY U

PO 3aKOHA, K OBOJIOOMHW CHCTEMblI 3aKOHOJAATCILCTBA H €TI0 OI“pacneﬁ),
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COCTOSIHHE FOCTHIIMH, CYJOB, IPOKYpaTypbl, OPraHOB BHYTPEHHHUX A€l U JIp. —
MIPaBOIPUMEHEHUE, TAKKE CAMO FOCYyAApCTBO Yepe3 NPU3MY IpaBa.
2) Bompochl NPUHANJIEKHOCTH NMPABOBBLIX fIBJEHUH W HHCTUTYTOB B

TOW MJIM UHOM «IIPABOBOH CeMbe»:
- NPUPOJA U YIEJIbHBIA BEC HCTOYHUKOB IIPaBa;
- OTHOILIEHHE IrpaxkJaH K IpaBy;

- POJb MHCTUTYTOB TOCyAapCTBa M OOIIECTBAa B MOJACPKAHUH MPABOBBIX
PEXKUMOB.

OTcrofa BBISIBISIIOTCSI CXO/ICTBA 3aKOHOB, IOPUIUYECKON (POPMBI, CTPYKTYPbI
KOHCTUTYLIMI, THCTUTYTOB JOTOBOPOB, OTBETCTBEHHOCTH U JP.

3) IlpaBoBble Yy4YeHHs, KOHUENIUM ¥ TNPpaBoBble B3ruasAbl. [lpu
COTOCTAaBIICHUH OOHAPYKUBAIOTCS Pa3IMuvs B YPOBHE HAlIMOHAIBHOTO IMPABOBOIO
CO3HAHM, IPAaBOBOM KYJIBTYPBI.

Tak, nnsa Anrnun, 'epMaHuy XapakTepHO 3aKOHOMOCIYIIHOE HACEJICHHE; B
Azun, Adppuxu, Uaaum — otnaercs NpeAnoyYTEHUE PETUrHO3HO-HPABCTBEHHBIM
nocrynaraM; B Poccun HaceneHue, He YCBOUMBIIEE IIyOOKO HJICI0 BEPXOBEHCTBA
3aKOHA, IPUYYEHO K aIMUHUACTPATUBHO-PACTIOPAIUTEIbHBIM aKTaM U JEHCTBUSAM H
T.J.

bosibiryt0 BO3MOXKHOCTH I CONOCTABJICHUS HAIOT IPABOBBIC YUYEHUSA U
KOHLIETILIMA TOCYyAapcTBa, BIACTH, TMpaBa (BEPXOBEHCTBO 3aKOHA, IpaBa,
pasziesieHus BJacTel, Mpe3yMITysl HEBUHOBHOCTH). bosee cnenubuyHbl Hay4dHbIC
KOHIIENIUU YYEHBIX-IOPUCTOB (MPABOBBIE IIKOJIbI).

4) IIpaBoBble CHCTEMBbI IFOCYIAPCTB. DTO — CTPYKTYPHO-OPTaHU30BAHHBIM
HOPMATUBHBIA MAaCCUB, OPUEHTUPOBAHHBIN, (HOPMHUPYEMBIM W NEUCTBYIOIIMA Ha

OCHOBE OOIIMX MPUHIIUIIOB. B HEW MOKHO BBIJICITUTD:
- LEJIY IPaBa;
- TPUHUMIIBI IOCTPOEHHUS;

- MOPSAOK NPaBOTBOPYECTBA;
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- 3aKOHBI;

- IIOJ3aKOHHBIE aKThI,

- AaKThl MECTHOI'O CaMOYIIPABJICHUS;

- MEXIyHapOJHbIE MPAaBOBbIE aKTHl 1 HOPMBI 0JI0OPEHHBIE;

- BHYTPUCHUCTEMHBIE MIPABOBBIC CBSI3U U COOTHOIIICHHUSI.

5) IlpaBoBble MacCMBbI W  KOMILIEKCHI, CKIAJbIBAIOIINECS B
MEXTOCYAapCTBECHHBIX O0BEAMHEHUSX.

6) HaumoHajibHOe  3aKOHOAATEJLCTBO  (0OIIME  XapaKTEPUCTHKHU
3aKOHOAATENBHBIX CUCTEM, COBIAJAIONINE TCHICHIINN Pa3BUTHS U OCOOCHHOCTH).

Yacrto coBnagaror:
- HCTOKH 3aKOHOJIaTEJIhCTB;
- KpUTEpUH KiacCu(puKaIum ee oTpaciei;
- MpeaMeThl U 00bEM PEryJIUPOBaHUS B PAMKaX OTpacie;

- COOTHOIIEHHUE PA3INYHbIX OTpaCieu U T. 1.

7) OTtpacau, oA0TPACIN 3aKOHOAATEIbCTB 1 HOPMATUBHBIC MAaCCHUBBI.

8) IIpaBoBble HHCTUTYThI — KOMIUJIEKCHI IIPABOBBIX aKTOB, PETYJIHPYIOIIUE
CXOJHbIE O0IIECTBEHHbIE OTHOLICHHUS.

9) 3akoHbl W NpaBOBble AKTBI — CAaMbIil PACIPOCTPAHEHHBIH OOBEKT
CPaBHUTEIBHOTO MPABOBEICHUS.

10) IlpaBoBbIe HOPMBI — COMYTCTBYIOLINI OOBEKT (HE BCEr/a COBMAAIOT
KJ1acCU(UKaIMK TPABOBBIX HOPM, CTPYKTYpa, GOPMYITUPOBAHKE).

11) FOpuauyeckass TeXHHUKA — COBOKYNHOCTh MIPUEMOB U IMPaBUI
CTPYKTYPUPOBAHHUS U BBIPAXKEHUS MPABOBBIX HOPM, MTOCTPOCHUS MPABOBBIX aKTOB
(31ech OTpaXkarOTCsi 0COOEHHOCTH S3bIKa, KYJIbTYPhI, TPAIUIUN 3aKOHOIaTEILHOTO
npoiiecca).

4. Ucnoab3oBaHne pe3yJibTATOB CPABHUTEIbHOTO MPABOBEIEHUSA

CpaBHI/ITeJ'IBHOG IMPaBOBCACHUC OTKPLIBACT 663FpaHI/I‘-IHLIe BO3MOXHOCTHU
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JUISL PACCMOTPEHUS MPaBa B UCTOPUUYECKOM ACIEKTE, B KOHTEKCTE T'PaKJaHCKOTO
00111ecTBa, B CHCTEMHOM CBSI3U MPABOBBIX SIBJICHUH U UX TUIH3AIUH.

Pe3ynbraThl CpaBHUTEIBHO-MPABOBOIO HW3YUYEHUSI MOTYT OBITh BecbMa
pasubiMu. [1o cBoeli popMe OHU MOTYT OBITH BHIPAKEHBI B BHJIC UTOTOB, BEIBOJIOB,
CIEHUAJIBHBIX HAYYHBIX MCCIICIOBAHNM, B KHUTAaX U B )KYPHAJIbHBIX CTAThSX.

I[Io cBoemy coaepKaHUIO pPE3yJNbTAThl CPABHUTEIBHOIO ITPABOBEICHUS
3aBUCST OT MPABUIILHO MOCTABIICHHBIX IIEJIEH, M YMEI0 N30paHHBIX OOHEKTOB.

Crenenb M MacmTaObl HCIOJIB30BAaHUA PE3YJIbTATOB CPaBHUTEIHHO-
IPaBOBOI'O0 M3YYECHHS ONPEACIAIOTCS TeM, KTO uX npuMeHser. Kak ormeuaer
FO.A. TuxomMupoB, «ImokKa HE YyHaeTcs JOOUThCS Jlak€ OTHOCUTEIbHOU
PaBHOMEPHOCTH HCMOJIb30BaHUSI KOMMAPATUBUCTCKUX PE3yabTaToB». [IpuunHbI
aBTOP YKA3bIBAET CJIEAYIOIINE: HETOTOBHOCTh «PEAIM3ATOPOB); HEONPEAECICHHBIN,
pAaCIUIBIBYATHIA BUJ PEKOMEHAAINN U MPENJIOKECHUN; OTCYTCTBUE BUIAMMOM CBA3U
MEXJY BHYTPHUIIPABOBBIMH W BHEIIHENPABOBBIMU SIBJICHUSMU U IPOLECCAMU;
cnabasi «KOMITApaTUBUCTCKasi 00pa30BaHHOCTHY KaJpOB.

Pe3ynbTaThl CpaBHUTEIBHOTO TPABOBEJACHUS MCHOJIB3YIOTCH B CJAEAYHOLIUX
chepax:

B IIEPBYI0 OYepelb, B MPOLECCE 3aKOHOTBOpYecTBa. MIMEHHO B NaHHOMU
chepe MOSBISIETCS OCTpas MOTPEOHOCTh B 3HAHMHM TOTO, KaK YCTPOCHBI U Kak
Pa3BUBAIOTCA  3aKOHOJATENbCTBA  MHOCTPAHHBIX  TIOCYJApCTB,  IIPABOBBIE
WHCTUTYTHI, OTPACIIA U TIOJIOTPACIIH 3apyOeKHOTO 3aKOHOaTeabCcTBa. OqHAKO, KaK
YKa3bIBalOT OTEUECTBEHHBIC KOMITAPATUBHUCTHI, Pa3pabOTUMKN MPOECKTOB 3aKOHOB
npu oTOOpe CpPaBHUTEIBLHO-IIPABOBBIX MAaTEpPUATIOB JOIMYCKAIOT MPsSMOE WU
KOCBEHHOE HCIMOJIb30BAHUE TMOJIO)KEHUH WHOCTPAHHOIO 3aKOHA, TOSIBIISIETCA
JKEJIAHUE «CKOMUPOBATHY, «3aUMCTBOBAThY», XOTSI BHEIIIHE CXOJHBIE IOPUINYECKUE
aKThl M HOPMBI B HMHOM COLIMAJIbHO-IIPABOBOM KOHTEKCT€ HE MOrYT JaTh
xemaemoro 3 dextar.

Hcnonp3oBaHrne CpaBHUTEIHLHO-TIPABOBBIX MaTepuaioB 3(P(HEKTUBHO Ha

ICPBBIX CTAAUAX 3aKOHOJATCIBbHOTO IIpOLCCCa. TaK, BO MHOTI'MX IIapJIaMCHTaX (B
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ToM yncie u B Poccun) cpenn mHGOPMAINMOHHO-aHAIUTHYECKIX MaTepUaiOB K
3aKOHOIMPOEKTY BCErja JaeTcsd CIpaBKa O COOTBETCTBYIOIIEM 3apyOeKHOM
3aKOHOJIATEIbCTBE.

2) Peamuzauusi BbIBOJIOB, HMTOTOB CPaBHUTEIBHO-IIPABOBOTO H3YyUYEHUS
OCYILIECTBJISIETCA B MPOLIECCE TOJKOBAHUS IMOJ0KEHUH KOHCTUTYIIMM M 3aKOHOB.
Konctutynmonneii cyn Poccum, pemas HMCKIIOYMTENIBHO BONPOCH IIpaBa,
MIOHMMAEeMO€ IIUPOKO, a 3HAYUT, JOMYCKAETCS METOJ IPABOBOM AHAJIOTHMU B
IIMPOKOM CMBICJIE C YYE€TOM OOUIENPU3HAHHOTO TMOHMMAaHHS MpaBa, MPaBOBOTO
rocyapcTBa, NpaB 4YEJIOBEKA W TpaxJaHuHA. JIOKTpHHAIBbHOE W HAy4YHOE
TOJIKOBAHUE 3aKOHA MOKET IPUMEHATH 3TOT METOJ €ILE LIUPE.

3) B mnpaBonpuMeHHMTENbHON TMPAaKTUKE MaTepHaabl CPaBHUTEIBHO-
IPABOBOIO0 H3YYEHHsS] MOTYT MPUHECTH OINPEACICHHYIO MOJb3y. PeryispHoe
O3HAaKOMJICHME C MarepuajaMHi JESITEIbHOCTH HWHOCTPAHHBIX CYIAOB MOXKET
MO3BOJIMTH HE  TOJBKO COBEPUICHCTBOBATH  MPOLEAYPHI  OCYLIECTBIICHUSA
[IPAaBOCY 1M, B3aUMOOTHOIIICHUS CYyJ0B C IPYTMMHU IOCYIapCTBEHHBIMUA OpPTaHaMHU,
HO ¥ TOTOBUTH MPEJIOKEHUS O 3aKOHOAATEILHOM PETYJIMPOBAHUH CTaTyCa Cy0B.

4) B nesiTeIbHOCTH XO3MIiiCTBYIOIINX CY0OBEKTOB 3HAHNE OOITUX JEIOBBIX
MPaBUJ, BBOAUMBIX MEXTYHAPOAHBIMA OPTAaHU3ALUSIMUA U MEXTOCYAapCTBEHHBIMU
00OBbEAMHEHUAMH,  IOPUAMYECKUX  TMpaBuil  (PUHAHCOBOM,  XO3SHCTBEHHOMU
JEATETLHOCTH W TOProBOro 000pOTa WHOCTPAHHBIX TOCYAApCTB CTAHOBUTCS
OPTaHUYECKUM 3JIEMEHTOM 3KOHOMHUYECKOU JAEATEIHbHOCTH.

5) B Hay4HBIX HMCCJIeIOBAHUAIX CPABHHUTEIIBHOE IPABOBEACHUE SIBISCTCS
[EHHEWIMM ucTouHUKOM. FOpuandeckas Hayka, BIUThIBas B c€Osl 3Ty HAy4YHYIO
JUCLIMUIUIMHY, aKTUBHO O0OTallaeT CBONM METOJ0JIOTHYECKUN U COAEp KaTeIbHBIN
Marepua.

7) dns ropuanyeckoro oopa3oBaHus, MOJITOTOBKU KaJpPOB CPABHUTEIBLHOE
paBOBECHUE MPUOOPETAET MEPBOCTEIIEHHOE 3HAYCHHUE. Y MEJIO€ COTOCTaBIICHUE
HOPM M HMHCTUTYTOB HAllMOHAJIBHOIO, MHOCTPAHHOI'O M MEXIYHAapOAHOTO IpaBa

MO3BOJISIET OBITh B Kypce COOBITHI OOIIENpPaBOBOrO pPa3BUTHSA; COIMOCTABISET
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pa3Hble BapUAHTBHl NPABOBBIX PEIICHWH W BBIOMPATh HAWIYYIIHNA C Y4YETOM

3apyOeKHOTO OMBITA.

KoHTpoabHbBIE BONIPOCHI:

1) Yo Bkito4aeT B ceOst coAep:KaHue CPABHUTEILHOTO IPABOBEACHHUS?

2) KaxoBblI TJIaBHBIE 1IEJIM CPABHUTEILHOTO MPABOBEICHUS ?

3) Kakoii O0OOBEKT CpaBHHUTEJIBHOIO MPABOBEICHUS SBISETCA CAMbIM
pacnpoctpaHeHHbIM? [Touemy?

4) Kakue OIacHOCTH MOrYyT BO3HUKHYTH B IIPOLIECCE HCIIOIb30BAHHUS
pE3yIbTAaTOB CPABHUTEIBHOIO ITPABOBEACHUSA ?

CnucoK pekoMeHAyeMoil JuTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTEIBLHOE MTPABOBEICHUE: IOTMa POMAHO-
repMaHCKOTo paBa : yueObHoe mocodue Jyis 6akagaBpuaTa 1 MarucTpaTypbl
/ A. M. MuxaitsioB. — 2-e u31. [DNeKTpoHHBIN pecypc] — Mockaa :
N3natenscTBo FOpaiit, 2019. — 465 c. — Pexum nocrtyna: https://biblio-
online.ru

2. Mamnbko A. B. CpaBautenpHoe nipaBoBeneHue [Tekct]: yueOHuk / A. B.
Mainbko, A. FO. Canomartus. - M.: Hopma, 2010. - 352 c.

3. Tapanosckuii, @.B. CpaBHurtensHOE MpaBoBeieHUE B kKoHIe XIX Beka
[DnexTponHbIi pecypc| — Cankt-IletepOypr : Jlans, 2013. — 16 ¢c. —
Pexxum moctyma: https://e.lanbook.com.
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JIEKIIHUA 3.
®OPMUPOBAHUE U PABBUTHUE UJIEH CPABHUTEJIBHOT'O
IMPABOBEJIEHU S
Conep:kanue JeKIMHU:

1. 3apoxnenue W pasBuTHE HACH CPABHHUTEJIbHOI0 INPABOBEICHHUS B
JAPEeBHEM MHUPE U B CPeHHME BEKA
2. Ucropuko-puirocodpckoe HaIlpaBJICHHUE CPABHUTEJIbHOIO
npasosenenus B 'epmanun
3. @paHIy3cKad K02 CPABHUTEIBHOI0 3aKOHOIATEJIbLCTBA
4. Pa3ButHe uaen CPAaBHUTEJIBHOIO NpaBoOBeACHUS B
A0PEBOJIOIUOHHON U MOCTPEBOTIOUNOHHON Poccuu

1. 3apo:xnenue u pasBuTHE Heil CPABHUTEJIbHOI0 IPABOBEACHNUS B
JApeBHEM MHUPeE U B CpeIHHE BeKa

CoBpeMeHHOE COCTOSIHUE CPaBHUTEIBLHOTO MPABOBEJCHHS HE MOXET OBITh
noHsATO 0e3 paccMoTpeHus ero uctopuud. CpaBHUTEIBLHOE MPABOBEIACHHUE HUMEET
BECbMa JJIMTEIIbHYI0O W TPOTHBOPEUYMBYIO HCTOPHIO, OEpyIIyr0 Hadaio eIe B
JIPEBHEM MUDE.

[TonbITKM CpaBHUBATH U M3y4aTh MPABO «IPEAKOB U COCEAECH» UMEIIN MECTO
eme B JlpeBHeil ['peruu ¢ ee oOwmiieM TOPOJOB-TOCYAApCTB, MMEBIIUX CBOU
YcraBel, 1 B JIpeBHem Pume. [lo MHEHUIO 3amagHbIX HUCCIENOBATENEH, UMEHHO
31ECh BIEPBBIC IMOSBUJIMCH HE TOJIBKO CPAaBHUTEIBHO-NPABOBBIE HJIEH, HO H
MEPBBIM MPAKTUYECKUN ONBIT MPOBEACHUS CPABHUTEIBHBIX MCCIEIOBAaHUNA B
00JlacTu rocy1apcTBa M mpasa.

Psan pmomenmmx 1[0 HAacC MCTOYHHUKOB IIpaBa JTHUX CTPaH  SIBISETCS
pe3yJNbTaTOM BO3JICWCTBUS HAa HUX CPaBHUTEIBHO-NPABOBBIX uuen. K uywnciy
TakoBbIX OTHOCATCS 3akoHbl XII Tadamun (451-450 rr. 10 H.3.). DTOT UCTOYHUK
mpaBa BOOpan B ceOS HOPMBI M OTPHIBKM W3 COYMHEHUH KaK PUMCKHUX, TaK U
rpedyeckux aBTOpoB. [lo MHEHHIO HEMEKHX y4eHbIX Hadana XX B., 3akoHbl XII
TaONHI[ SBWIKCH PE3yJIbTATOM OTPOMHOTO BO3ICHCTBHS HAa HETO CO CTOPOHBI

IPEUYECKUX MPABOBBIX UACH UM MHCTUTYTOB (Tabnuna | yctaHaBIMBaeT CXOMHBIN C
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TPEYECKUMU CyIeOHBIMU MPOLEAYypaMHu MOPSIAOK «CyAOrOBOpeHus»; Tabmuna VII
3aKperIsieT, ccbulasich Ha 3akoHbl CosioHa B A¢uHax, MOPSIOK U NPUHIUIIBI
pa3MexeBaHUs TPAHUIL] 36MEJIBHBIX YYaCTKOB MEXKY COCEISIMHU).

Bimsinne uaen CpaBHUTEIBHOIO IIPABOBEICHMUS CKAa3bIBAJOCh TAKXKE M HA
B3aMMOOTHOUICHUSX MPABOBBIX CHCTEM CAMMX IPe4yeCKHX rOpoJ0B-NOJIUCOB (B
nepByto ouepear Agun u CrapTsl).

Eme ogHuM CBUIETENBCTBOM CYLIECTBOBAHUSA W IIMPOKOrO IPUMEHEHUS
WJIE CPaBHUTEIBHOrO IMpaBoBelcHUus B JlpeHen [peumu um Pume sBisercs
HEIPEPHIBHOE BJIMSHUE TPEUYECKOTO MpaBa HA MPaBO HAPOJOB (COCTABHYIO YaCTh
PUMCKOTO IpaBa). OTO BIUSHUE OCYIIECTBISUIOCH Pa3HbIMM IYTSAMHU: 4YEpe3
BOCIIPUSITUE TIPABOM HApPOJOB OTJEIBHBIX I'PEUECKUX IMPABOBBIX HHCTUTYTOB WU
HOPM, 4epe3 BOCIPUATHE UX IPEUECKUX MPABOBBIX UAEH U JOKTPUH U T.J. Bropon
nyTh ObUI HamboJiee pacnpocTpaHEHHbIM. 3BeCTHO, UTO pUMIISIHE NMOCHUIAU B
A¢uHbI 1axe cBOIO 0CO0YIO «3aKOHOAATEIbHYI0 KOMHCCHION.

B cpeanme Beka pa3poOJICHHOCTh OOIIECTB Jejana HEU30eKHBIM
CONPUKOCHOBEHUE W JIa)K€ CTOJIKHOBEHHE IOPUINYECKUX ITPAaBUJI KOPOJIEBCTB,
KHSDKECTB, TepIOrcTB, 3eMelib. [lo0exnano «mpaBo 3aBOeBaTENSD.

OpnHoil M3 BaKHEHIIMX OCOOEHHOCTEW pa3BUTHUSI CPaBHUTEIHHO-TIPABOBBIX
UJIeH, SBJICHUN, UHCTUTYTOB U YUYPEXKICHUN B YKA3aHHBIM NEPUOX SBIAETCA TO,
9TO OHM (OPMUPOBAIMCH Ha OCHOBE peleNUH PHMCKOro IpaBa.
[IpOHMKHOBEHNE PUMCKOTO MpaBa B HAIMOHAIBHBIE IPABOBBIE CUCTEMBI B CPEHUE
BEeKa MPOUCXOJWIO HE Bcerjga 0e300JIe3HEHHO W PaBHOMEPHO. DTO B MEPBYIO
ouepellb OOBSICHAETCA HU3KUM YPOBHEM MATEpPUATIBLHON M JYyXOBHOH KYJbTYpPbI
HOBBIX HapoOJIOB U IJIEMEH, KOTOpbIe ObUIM HE TOTOBBI U HE CIIOCOOHBI HE TOJBKO
NEPEHATh, HO U IOHATH IyX, NPUHUUIIBI, CYIIHOCTb U CaMOLEHHOCTb PHUMCKOIO
paBa.

PumMckoe mpaBo mepemieTanoch UM HCIOJIb30BaJOCh HApsAy C IPaBOBBIMU
oObI4assMu y (paHKOB, BECTTOTOB U OCTroToB. Co3naBaincCh Jake CHelHaIbHbIC

KOJIEKChI, BOWpaBIlIME B Ce0s pa3IM4YHbIE HCTOYHUKH «BapBApPU3UPOBAHHOTOY
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pumckoro mpasa. OIHUM M3 Takux ObUT MIMPOKO u3BecTHBIM Komekc kopois
Anapuka II (VI B.). 51 ykpenieHus KOpoJeBCKON BJIACTH UCIIOIb30BAIUCH TAK)KE
Nuactutyunn ¥Ynenuana, {urectsl FOcTunrana u ap.

3aMETHO YCHUJIMBAeTCA BIIMSIHUE Ha CPAaBHUTEIBHO-IIPABOBOM MpoOLIECC B
CpellHHE BeKa HAcTOsIIee BO3POXKIACHUE PUMCKOro mpasa (cepeauHa XI- Hawano
XII BB.). UcTopus pa3BuTUs peLENIMM PUMCKOTO MpaBa SBJISETCA HEOThEMIIEMOM

COCTaBHOM YacCTbhIO HUCTOPHH PA3BUTHA BCCI'O CPABHUTCIIBHOI'O IIPABOBCICHUS.

2. Uctopuxo-dpunocodckoe HanpaBjaeHne CPABHUTEIbHOIO
npasoseaeHus B I'epmanuu

B TI'epmanun CcpaBHUTENBHOE NPABOBEICHHE 3apOJAUIIOCH IMEPBOHAYAIBHO
KAK CpPaBHUTEIBHO-UCTOPUYECKOE. MHOrme moJx TEPMHHOM «CPaBHUTEIIBHOE
paBOBEACHUE)» TOHUMAIM BCEOONIIYI0 CpPAaBHHUTEIbHYIO HUCTOPUIO IpaBa.
OcHOBaHUEM I ATOTO CITY’KHJIA MO3ULHUS NUCTOPUUYECKOM MIKOJBI ITpaBa, KOTOpas
JNEUCTBUTEIBHO MIMPOKO MCIOJIB30BajIa COOCTABICHUE PAa3HBIX MMPABOBBIX CUCTEM.

Te3ucpl HeMenKoi ncTopruyeckoii mKoJabl npasa (Casunbn) XIX B.:

1.IlpaBO0 BO3HHMKAET W3 «HAPOAHOTO NyXa» B pe3yJbTaTe€ CIOHTAaHHOTO
pa3BUTHSL.

2.I1lpaBoBO€ pa3BUTHE HAPOJAOB HAET PA3TUYHBIMHU, HEMOXOXHUMHU IPYr Ha
Ipyra, My TsSIMH.

3.IIpaBoBO€ pa3zBuTHE, TOPOXKICHHOE (PPAHITY3CKOM pEeBOJIIOIMEN, BOBCE HE
00s13aTENBHO TSI IPYTUX CTPaH.

4.1lenb — HE CpPaBHEHME, a IPOTUBONOCTABJICHUE.

5.IIpaBoO HACTOJILKO CBSI3aHO C PA3BUTHUEM JAHHOW HALMM Y HAPOJA, YTO OHO
HE MOXXET OBITh UCTIOJIB30BAHO APYTHUM HAPOIOM.

6.Jlt000€ mpaBoBOE 3aMMCTBOBAaHUE HE MOXKET HE BCTYNUTh B MPOTUBOPEUHE
C COOCTBEHHBIM «HAPOIHBIM JTyXOM).

Takue Te3uchl YBOAWIM MCTOPUUYECKYIO IIKOJY IIpaBa OT CPAaBHUTEIBHOTO

IIpaBOBCACHUA.
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[To3uLMsIM HCTOPUYECKOM IIKOJIBI IPaBA MPOTHBOCTOSIH ABA TEYCHHA:

[lepBoe OCHOBBIBaNIOCH Ha KaHTHAHCKKX uzesx (Deliepdbax);

BTOPOE - I0’KHOHEMEI[Kasl 1IKoJIa Mpasa (Tarotena K ['erento).

OHu BbICTynaJd 3a pa3BUTHE cpaBHUTENpHOro mnpasa (O. lanc, Ilocr,
Konep, Mutrepmaiiep). JIjist JaHHBIX HANPaBJICHUH XapaKTEPHO:

1) JIubepanbHbIi W KOCMOMOJUTHYECKUN TyX, pedhopMaTOpCKue W
HOBaTOPCKHUE TEHJICHIINH;

2) paccMaTpUBaJM HWHOCTPAHHOE TMPAaBO KaK HWHCTPYMEHT YIIYyYIICHHUS
3aKOHOJATEIbHBIM ITyTEM HALIMOHAIBHOIO MPABa;

3) oOpamanuch K U3YYEHUIO MCTOPUU TIpaBa BCEX HAPOIOB, YTOOBI
MOJIyYeHHBIE B pe3yJIbTaTe CPaBHEHUS JTAHHbIE CBECTU BOEIUHO;

4) uctopus mpaBa KaXAOW HaIlMM — 3TO OIpeJeeHHas CTaaus B OOIIeM,
YHUBEpPCAJIbHOM pa3BUTHM mpasa (. ['anc);

5) opueHTanus CpaBHUTEIBHOIO MpaBa HA YAOBJIETBOPEHUE MPAKTHYECKUX
notpedbHocteit (Mutrepmatiep);

6) HampaBJICHHOCTb Ha BBIABICHHE CXOJCTBA M Mapajlieu3Ma B pPa3BUTUU
mpaBa, MO0 TakOoe pa3BUTHE OBUIO TMOAYUHEHO IEHCTBUIO OOIIUX MJIS BCETO
yenoBedecTBa 3akoHoMepHoctei (IToct, Konep).

Pasnuunst w  HecxoAacTBa OTpadaThIBAIMCh Kak Cly4ailHbIE, CaMmo
00IIIeCTBEHHOE Pa3BUTHE MTIOHUMAJIOCh KaK OHOJIMHEHHBIN IIpoIiecc.

A. @eiiepbax BbICTYyNall OJAHOBPEMEHHO TMPOTHUB  HAI[MOHAJIM3Ma
MCTOPUYECKOW WIKOJbI MpaBa W MPOTUB YHUBEPCAIM3MA €CTECTBEHHO-IIPABOBOM
TOKTpUHBL. OH yTBEp)KJajd, YTO HU OJWH HApOJ HE CIeAyeT paccMaTpuBaTh
WCKIIFOUUTEIBLHO MO/ YIJIOM 3PEHHS] €r0 MHAMBUAYaJbHOCTH, U, COOTBETCTBEHHO,
IPaBo JH0O0Tr0 Hapoa JOJKHO CUMTATHCA COCTABHOM YacThIO 00IIEl MaHOpaMBbl.

A. ®eitepbax co3gan mpoeKT baBapckoro yrojJioBHOro Kojiekca, KOTOpPhIN Ha
npoTsbkeHun XIX B. CIy’KWJI MOJEINBIO [l 3aKOHOIaTeNnel, Kak B ['epManuu, tak
U B JIPyTUX CTpaHax.

3. @paHy3cKas MIKOJIa CPABHATEIHLHOT0 3aKOHOIaTeIbCTBA
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Ecnu B nepBoii nosoBuHe XIX B. 3NIMIIEHTP CPAaBHUTEIBHOTO MTPABOBEACHUS
Haxoauics B I'epManny, TO BO BTOPOH IOJIOBUHE OH NepeMecTHiIca BO PpaHIuIo.
CpaBHHTEIIBHOE U3YyYECHHE PA3JIMYHBIX IIPABOBBIX CHUCTEM BEJIOCH 3ECh, MPEKIE

BCCI'0, B TPAKTUKO-TIPUKJIAJIHBIX MCJAX JJISI COBCPIICHCTBOBAHUA HAIIMOHAJIBHOT'O

3aKOHOJIaTEIbCTBA, YEM U 00YCIIOBJIEHO MpeodiiajaHue TEPMUHA «CPABHUTEIbHOE
3aKOHOAATENbCTBO». CyIIECTBEHHYIO POJIb CHITPAJIIO U TO, YTO BO (hpaHITy3CKOU
IOpUINYECKOIN HAyKe FOCIOJICTBOBAJ MO3UTHBHU3M.

B 1869 r. co3ngaercs OO1IeCTBO CPAaBHUTEIHHOTO 3aKOHOAATENIbCTBA. Torma
K€ HavaJl BBIXOAUTh bromrerens OOmecTBa, Tae MNyOJUKOBAIMCH CTaThU
UCCIIEIOBAHUS U CTaThH 10 3apyoOeskHoMy mpaBy. C 1875 r. OOG1iecTBO BhIMyCKaeT
Exxerognuk 3apyOeXKHOTO 3aKOHOAATeNbcTBA W EXKErogHMK  (paHIly3CKOTO
3aKOHOAATEIbCTBRA.

[IpeamMeToM CpaBHUTENHLHOTO 3aKOHOJATENBCTBA OBLIO HE MPaBO BOOOIIE, a
JEUCTBYIOLIUE ITPABOBbIC HOPMbI U HUHCTUTYTHI.

[enp cocTosina B HW3Yy4YEHUHM HE TEOPETUYECKH OTBICYEHHBIX, a
HEO0OXOAMMBIX JJIs1 3aKOHOJIATEIbHOM J1eATeTbHOCTH BBIBOJIOB.

B XX B. Bo ¢paHily3ckoil KOMHapaTUBUCTHUKE CO3JAIOTCS 3HAUYUTEIHHBIC
TEOPETUYECKUE KOHCTPYKIIHMH.

B3arasasl P. Cakeitsis:

1) mnporpeccuBHOE pa3BUTHE (PPAHI[y3CKOTO TIpaBa HEBO3MOXHO Oe3
MCIIOJIb30BaHUs TOTO, YTO JAET JJI TOTO Pa3BUTHS CPABHUTEIBHOE ITPABO;

2) OCHOBHas LI€JIb CPABHUTEIBHOTO IpaBa HE YMO3PUTEJIbHbIE HAy4YHbIC
KOHCTPYKIIMH, @ PA3BUTHE U COBEPLIEHCTBOBAHME HALIMOHAIIBHOTO TIPaBa;

3) pa3BUTHE MpaBa CBS3BIBACTCS YK€ HE TOJIBKO M JIa)K€ HE CTOJBKO C
NESATETLHOCTRIO 3aKOHOJATENsI, CKOJBKO C CyIeOHOW MPaKTHKOM, KOTOPOU
NpuaeTcs BeAyIasi MpaBOTBOPUECKAs POJib B ABOJIIOIMH IPaBa;

4) WHOCTpPaHHOE TPABO M CPABHHUTEILHOE MPaBO — (AKTOPHI, KOTOPHIMH
MOYHO T0JIb30BaThCS B MIPOIECCE TOIKOBAHUS IIPaBa;

5) cpaBHUTEIBLHOE TIPABO TMO3BOJSIET OOHAPYXKUTh Kak OOIIHOCTh
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HBOJIIOLIMM TPABOBBIX CHUCTEM, TaK M OOIIHOCTh PEUICHHH KOHKPETHBIX
IOPUIMYECKUX  TPOOJEM, CXOJACTBO KOHKPETHBIX IPAaBOBBIX HMHCTUTYTOB.
CpaBHEHME JaeT BO3MOKHOCTD BEIPA0OTATh OOIIYI0 MOJEIIb, WIN TUI, UHCTUTYTA;
6) B HEKOTOPBIX OTpacisiX IpaBa MOKHO CO3/1aTh HEYTO BpOe OOIIEro
HaIHALIMOHAJIBHOTO MpaBa — 0011ee MpaBo [IUBUIN30BAHHOTO OOIIECTBA.
OTO HAlOMHUHAET TO, YTO MO3/AHEE OyIeT Ha3BaHO «OOIIME MPUHIIMUIIBI

npaBa, MpPU3HAHHBIE LUBWIMW30BaHHBIMU HauusMu» (CtatyT MexayHapoIHOTro

cynaa, popmyia 38).

4. PazButHe Ueil CPABHUTEJIBHOIO PABOBEICHUS B
AOPEBOJIOIMOHHON M MOCTPEBOJTIOIUOHHON Poccun

Hcropuro  pa3BuTus  CPaBHMUTENIBHOIO  IpaBoBeAeHus B Poccun
XPOHOJIOTHYECKH MOXHO Pa3JeInuTh Ha HECKOJIBKO YCIOBHBIX CTaIAMN:

1. mocoBerckast — g0 1917 r.;

2. ¢ 1917 r no Hayana BTOpOl MUPOBOI BOMHBI;

3. C KOHIIa BTOPOl MUPOBOM BOMHBI — 0 cepearHbl 80-X roj10B;

4. c cepenunbl 80-X TOJI0B — [0 HACTOSIIIEE BPEMsI.

Kaxnas w3 craguii orivuaercss Apyr OoT Apyra, Kak CBOMMHU (popMayibHO-
IOPUIUYECKUMU TTapaMeTpamMu, TaK U (aKTUIECKUMHU, COJIePIKATeITLHBIMHU.

Crnenpl B3aUMHOIO BJMSIHUS, KaK pPYCCKOTO, TaK M HWHOCTPAHHOTO
OOHapy»XMBAIOTCSI HA PAaHHUX 3Talax UCTOPUU POCCUUCKOTO mpasa. 3BeCTHO, UTO
«Pycckas mpaBma» Oblla IIMPOKO HM3BECTHA M BHICOKO IIeHWIach B EBpore.
CocraButenu CobopHoro VYioxenus 1649 r. He MOIVIM HE YYUTHIBaTh OIbITA
3apyOexxHbix — koaudukaumii.  Pepopmbr  Ilerpa 1,  3arparuBaromue
aAMUHUCTPATUBHOE YIIPABJICHHE, B HEMAJION CTENEHU OTPaXall COAEpP)KAHUE U
MHCTUTYTHI TpaBoBbIX cuctem llIBenuu, I'outanaum.

B cepemune XVIII - nauane XIX Beka B Poccum dopmupyercs
OTEYECTBEHHAsl IIKOJa IpaBa, KOrJa CO3/JAIOTCA YUYWIIMINA [PABOBEICHUS,

YHUBCPCUTCTHI C OTACIICHUAMMU IIpaBa.
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B nepBoit Tpetn XIX B. mpoBoAguTCsS orpomMHas KOAU(PHUKAIMOHHAs paboTa
CnepaHcKoro, B KOTOpPOM TMPOEKT TPAKIAHCKOTO YJIOXKEHHS IpeTepriesn
3HauutenbHoe BaugHue Konexkca Hamoneona. FO.A. TuxoMUpoB Takke OTMEUAET,
YTO Uil POCCUMCKOW mpaBoBOM MbicauM KoHHa XIX — nHawama XX B. «Becbma
XapaKTEPHO IIUPOKOE HCIOJIb30BAHUE CPABHUTEIBLHO-MPABOBOrO MeTona». U
rocyJapCTBOBE/IbI, U LUBHIIMCTHI YMEJIO CPABHUBAIIM OTPACIIU 3aKOHOJATEIbCTBA U
IPaBOBBIE MHCTUTYThHI, oOOoraimas IO3HaBaTEJIbHBIA TOTEHIMAN HaykHu. Tak,
b.Unuepun B «Kypce TrocyaapCTBEHHOrO0 IIpaBa paccMaTpuBajl 3JIEMEHTHI
rocygjapctBa M €ro  HMHCTUTYTbBl B  HMCTOPUKO-CPaBHUTEIBHOM  IUIAHE.
H.M.KopkyHoB B «JIekiusix mo oO1iei Teopun mpaBa» CTPOro ClieyeT UCTOPUKO-
CPaBHUTEIBLHOMY METOJbl PACCMOTPEHUSI SBOJIOLMK YAaCTHOTO U IyOJIMYHOTO
npasa.

C MHUPOKKMM HCHOJIB30BAHUEM CPABHUTEIBHOTO METO/Ja ObUIM HaIUCaHBI
takke padotsl M.B.Muxaitnosckoro «Ouepku ¢unocopun npasa» (Tomck, 1914
r.), E.H.Tpy6eunkoro «Ouuukmonemus mnpasa» (Kues, 1906 r.), «Jlekuuu mo
obmemy rocynapcreennomy npasy» J.H.Kuctskosckoro (M., 1912 r.) ap.

XapakTepHbIMU OCOOEHHOCTSIMH MEPBOM CTaJAMK PA3BUTHUSL CPABHUTEIHLHOTO
npaBoBeieHUs1 B Poccuu sIBIISIOTCS ClielyIoUue:

1) nocraTouHast JJIUTEIBHOCTH BO BPEMEHHU;

2) MHTEHCUBHOCTH CPaBHUTEIBHO-IIPABOBBIX HMCCIIEIOBAaHUN B KOHIE 19 —
Havane 20 Beka;

3) paccMOTpeHHEe POCCHICKOTO, B OCOOCHHOCTH TPa)XJTAHCKOTO IpaBa, B
COTIOCTAaBIIEHUE €r0 C PEIENTMPOBAHHBIM PUMCKHUM MPABOM;

4) cpaBHUTEIBHO-TIPABOBBIE HCCJIEIOBAHUS BEJIHUCh TaKXe B IUIAHE
COIIOCTAaBJICHUsI POCCUMCKOrO IIpaBa C JEUCTBYIOIIMM 3alaJHOEBPOIEHCKUM
3aKOHOJIaTEILCTBOM, a TaKXe€ KPUTHYECKOTO0 aHaju3a WIM MO3UTUBHOIO
pacCMOTpEHHUsI CYIIECTBOBABIIMX B TO BpeMsi Ha 3amaje Hay4HbIX IIKOA H
MPABOBBIX JOKTPUH;

5) 3aMMCTBOBaHME TMPABOBBIX O00pa3ll0B MPU3HABAJIOCH JIMIIb  Kak
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TEHACHLHS Pa3BUTHSL.

JIOBOJIBHO IIMPOKOE M MHTEHCUBHOE IMPOBEACHUE CPABHUTEIBHO-MPABOBBIX
MCCIICIOBAHUM U HA4aJio MPENoJaBaHus CPAaBHUTEIILHOTO NTpaBOBECHUS B Poccun
B KoHUE 19- Hawase 20 B. Jajgo0 BO3MOXHOCTb OTEYECTBEHHBIM OPUCTAM
NpUHUMAaTh aKTUBHOE ydacThe B pabore I MexayHapoaHOTO KOHIpecca IO
CPaBHUTEIIBHOMY IIPaBY.

[ToBOPOT B OTEUECTBEHHOM CPABHUTEIBHOM MNPABOBEACHUM ITPOUCXOIUT C
noOe 0 COBETCKOM BJIACTH. DTO, Ta Ha3biBaemasi BTopas craaus. s storo

IIEpUOAA XapaKTEPHO:

- TOJHBIA pa3phlB C HUACIMHU, MPUHIIMIAMH W HOpPMamMHu OypiKya3HOTO
1IpaBa;

- OTXOJ] OT IMO3UTHUBHOTIO aHAJIM3A 3aPYyOECKHBIX TIPABOBBIX CUCTEM;

- HOBasAd HUACOJIOIrusd (CTpOI/ITCJ'IBCTBO COIMAINCTHUYECCKOTI'O I‘OCY,IIapCTBa)

CTaHOBHUTCA €CANHCTBCHHO BOBMO)KHOﬁ;

- KpUTHKa OypKya3HbIX KOHUENUMW, HJEHd NapjaMeHTapu3Ma, Cyla,
MOJIUTUYECKUX TIPaB U CBOOOJI, HMHCTUTYTOB MEXIYHAPOJIHOTO TpaBa; CHUCTEMbI
(cTpyKTypsl IIpaBa) u JIp.;

- OTHOILEHHE K HHOCTPAHHOMY IpaBy — OCTpo HeraTtuBHOE. Ecnu B 20-¢ 1T.
€lle MOXKHO OBUIO BCTPETUTh  OJaroxkenarelbHble OIEHKA  OTICIbHBIX
WHOCTPAHHBIX  IPABOBBIX HHCTUTYTOB, OCOOEHHO TPa)XJaHCKOTO TIpaBa,
OPUINYECKON TEXHUKH, TO B TaJIbHEUIIIEM OHH HCUE3at0T.

CpaBHHTENIbHOE TMPABOBEICHUE OCOOEHHO B TiepBbie ToJbl COBETCKOM
BJIACTH, PAacCMATPUBAJIOCh KaK HEOTbEMJIEMAsi COCTABHAA YACThb BCEU CUCTEMBI
Oyp:Kya3HOro mpaBa. DTHUM Y€ ONPEeIesIOCh HEraTUBHOE OTHOIICHHE K HEMY B
Cogerckoii Poccun.

BripaboTka MapKCHUCTCKHUX TIOHSATUW W TIOJIOKEHHM MOJIOAOM COBETCKOM
IOPUIMYECKON HAyKM W KpUTHKA OypiKya3HBIX BO33PEHHH «BBICTyHAIH [0

CYILIECTBY KaK €JUHBIN HAY4YHBIA IPOLIECCH.
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PaccMoTpeHre CpaBHUTENBHOTO TMPABOBEIEHUS C MOJUTUYECKHX H
UJEOJIOTUYECKUX TMO3UIUN NPOJIOKAIOCh B HAIEW CTpaHE U B CIEAYIOLIWU,
TPETUI TAIl.

Tperbsi cragmss B Pa3sBUTHH  COBETCKOIO0  CPABHHUTEJBHOIO
npaBoBeaenns (50-e- 80-e rr. XX B.).

B 1967 r. Beixonur B cBeT kHHra P. JlaBuga « OCHOBHBIE IPABOBBIE CUCTEMBI
COBPEMEHHOCTH», TI/I€ BBIIEISAETCAd COLHUAIUCTUYECKAas IPaBOBAasl CEMBbA.
XapakTepHbI€ YEPTHI COBETCKOTO CPABHUTEIIBHOTO MpaBoBeAcHUs B nepuon 60-80-

X IT. ABJIAIOTCA CIICAYIOIIHC:

-  MAapKCHUCTCKO-JICHUHCKAasA MCTOAOJIOTHUYCCKAasA OCHOBAa CPaBHHUTCIIBHO-

IIpaBOBBIX HCCHeﬂOBaHHﬁ;
- 0CTpasd MOJIUTHUYCCKAsA U UICOJIOTMYUCCKaA HAIIPAaBJICHHOCTD pa60T;
- MOBBIIICHHBIN HHTEPEC K 06IH€M€TOI[0JIOFI/I‘{€CKI/IM BOIIpOCaM;,

- TMOSIBJIEHWE KPYHHBIX  o00oOmaromux padoT, 00O0CHOBBIBAIOIIUX
CYLIECTBOBAHUE U IPEUMYIIECTBA COUUAIIMCTUYECKON TPAaBOBOM CEMbH.

bosbmioit Bknang B pa3BuTHE cpaBHUTENbHOro mpaBoBeacHuss B CCCP
BHecin C.JI. 3usc, B.I1. Kasumupuyk, A.A. Tunne, B.A. Tymanos, I'.B. I1IBexoB u
Ap.

Pa6otel B.A. TymaHOBa OTIMYAIUCh TEOPETUUECKOW HOBHU3HOM M CTaBHIIU
pSAI METOMOJOTHYECKUX TMpobiemM. Bkiamom B pa3BUTHE KOMIAPATUBUCTUKH
saBuiICs cOopHUK «CpaBHUTENIBHOE MpaBoBeaeHue» noj pea. B.A. TymanoBa. M.,
1978, conepxariuii paboTsl aBTOPOB U3 cTpan Boctounoii EBporbi.

IlepemMeHBl B OTEUECTBEHHOM KOMIIAPATUBUCTUKE MPOU30LUIN B KOHIE 80-X
IT., KOrJa YCKOPWJIOCh JBMIKEHHE K «OOIICIPaBOBOMY EIMHCTBY». ITO Tak
Ha3bIBa€Masi YeTBEPTAs CTAU.

B ropunuueckoit auTepaType 3TOro Inepuoja «MOICIHM 3arnajHoro IMpaBay
CTAJIM  pAacCMaTPUBATBCI B  KAauecTBE OOpa3IOBBIX U  YHUBEPCAJIHHBIX.

PacnipocTpanenne oOUIMX MpPaBOBBIX MJIEH, KOHIIEHIMI MPaBOBOTO rOCYyJapcTBa
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CONPOBOXKAAJIOCh ~ KOMUPOBAaHMEM U MEXAaHMYECKUM  3aMMCTBOBAHUEM
IOPUANYECKUX KOHCTPYKIMM W mpaBoBbIX pemiennil. C Havama 90-x rr. XX B.
3aMETHO BO3pOC MHTEpeC K OOIMM MpobdieMaM CpPaBHUTEIBLHOTO MPAaBOBEACHMS,
MOSIBUJICS PSI/T TIOJIE3HBIX HAYYHBIX pa3padOTOK:

1) CannoB A.X. CpaBHUTEIBHOE MPABOBEACHUE U IOpUIUUYEcKas reorpadus
mupa. M., 1993.

2) PemetnukoB ®.H. IIpaBoBbie cuctemsl crpan mupa: CripaBoYHUK. M.,
1993.

3) IlpaBoBeie cuctemsbl ctpan mupa. / [lox pen. A.4. Cyxapesa. M., 2001.
3nech conepxutcsa 104 odepka 0 MPaBOBBIX CUCTEMaX MHOCTPAHHBIX TOCYJapCTB.
B kaxaoMm odepke KpaTkas XapaKTEepPUCTHKA TOCYJIapCTBEHHOTO  CTpoOS,
WCTOYHUKOB TIpaBa M oOTpacieil mpaBa. PaccMOTpeHbl CyAeOHBIE CHCTEMBI
roCyJIapCTB.

4) CunrokoB B.H. Poccuiickas npaBoBas cuctema. CapatoB, 1994. ABtop
BIIEPBBIE B  OTEYECTBEHHON  JUTEpaType OMNUChIBaeT (POPMUPYIOLIYIOCS
CJIaBSHCKYIO mpaBoByto cembto (I'm. I1I).

5) Tuxomupos HO.A. Kypca cpaBautensHoro npaBoeaenus. M., 1996. 3to
nepBasi MOMBITKA CUCTEMAaTH3allMKd 3HAHWM B 00JIACTM TEOPUU CPABHUTEIHLHOIO
npaBoBeieHUsI. C pacCMOTpEeHHEM — B paMKax €€ OCOOCHHOW YacTh — oOIuX u
cnenupuuecKuX MOMEHTOB B Pa3HBIX TMPABOBBIX O0PA30BAaHUAX — «IIPABOBBIX
CEeMbSIX, MEXXTOCYaPCTBEHHBIX 00bEIMHEHUSX OTPACIIAX MpaBa u T.J1.».

6) CanpoB A.X. CpaBHUTENIBHOE NPaBOBE/ICHHE (OCHOBHBIE MPABOBBIE
CUCTEeMbI COBpeMEeHHOCTH): YueOnuk . / [log pen. B.A. Tymanora. M., 2000.

7) Mapuenko M.H. CpaBHurtenbHoe mnpaBoBeieHue. OOm@as dYacTs.
VY4eOnuk 1151 By30B. M., 2001.

[Tocneqnue  Tpu  paboOTBl  CBUAETEIBCTBYIOT O  (OPMHUPOBAHUU
CPaBHUTEIHHOTO TMPABOBEJACHMS KaK Ba)XHOM, CAMOCTOATEIHHON yUeOHOU JICKITUU

JUISL CTYJIEHTOB-FOPUCTOB B COBpeMeHHOU Poccuu.
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KoHTpoabHbBIE BONIPOCHI:

1) Ilouemy mpaBO cerogHs IpPU3HAETCS Kak LIEHHOCTb, B Ye€M
OPUTHHAJILHOCTh U HEMOBTOPUMOCTH MPABOBOTO (peHOMEeHa?

2) Yto Takoe riodasbHbIE MUPOBBIE MMIIEPATUBBI M KAKOBBI MPUYMHBI HX
MOSIBJICHUS ?

3) HazoBute o06mactb MNpaBOBOWM JEUCTBUTEIBHOCTH, TJ€ IIPABOBbHIE
paznuuus Hanbosee IpKu U MEHEE MPEOI0IICHBI.

Cnucok pekoMeHIyeMOo# JUTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTEIBHOE NTPABOBEICHUE: JOrMa POMAHO-
repMaHCKOTO paBa : yueOHoe rnocodue Jyisi 0akanaBpuaTa U MarucTparyphbl
/ A. M. MuxaitsioB. — 2-e u31. [DNeKTpoHHBIN pecypc] — Mockaa :
W3narensctBO FOpaiit, 2019. — 465 ¢. — Pexum goctyna: https://biblio-

online.ru

2. Mansko A. B. CpaBuutenbHoe npaBoBezenue [Tekct|: yueOnuk / A. B.
Maubko, A. FO. Canomartus. - M.: Hopma, 2010. - 352 c.

3. Tapanosckuii, @.B. CpaBHutenbHO€E TpaBoBeIcHUE B KOHIIE XIX Beka
[DnexTponHbIN pecypc] — Cankt-IletepOypr : Jlans, 2013. — 16 ¢c. —
Pexum noctyna: https://e.lanbook.com.
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JIEKIIUA 4. IPABOBASA KAPTUHA MUPA

Copep:xanue JeKUuM:

1. IlpaBoBasgs kapra MHpPa — OCHOBHOHW IIpeAMeT M3y4eHus
CPABHUTEJIBHOI'0 NIPABOBEICHUSA

2. IIpaBo-coueranue «HAUHMOHAJIBLHOIO0», «MHPOBOI0» U
caMoOpa3BUTHS

3. OO0uenpaBoBble TEHACHUMH PA3BUTHS

4. HaumnoHaJbHO-TrOCy1apCTBEHHBbIE PA3JIMYHUs B IIpaBe

1. IIpaBoBasi KapTa MHPa — OCHOBHOM NpeaMeT U3y4YeHHs
CPAaBHHUTEJBLHOIO NIPABOBEACHUSA

PasnooOpa3ue rocymapcTB, a Mx HbIHE Ha 3eMHOM Iimape okosio 200, ux
PKOHOMHUK, OOraTCTBO HAIMOHAJIBHBIX W MHPOBOM KYJIBTYpPBI, S3BIKOBOE U
HaIMOHAIBHO-3THOTpaUUECKOE CBOECOOpa3ne HApOJIOB, HAIMA, HAPOIHOCTEH,
HAllMOHAJIBHBIX MEHBIIWHCTB, HEMOBTOPUMOCThH JIMYHOCTU KaXXJIOrO0 YEJOBEKa —
TakoBa KapTHHA OKpYy»XKatomiero mupa. M B 3TOM KapTHHE HEMOBTOPHUMBIM H
OpUTHHAIBHBIM (PpParMEHTOM sIBIIS€TCS MpaBo. be3 mpaBa Henb3s MpeACTaBUTH
JKU3Hb JIFOJIEH, HAPOJOB U TOCYIApPCTB.

CeromHsi aKkTyaJIbHbIM SIBJISIETCS BBISABJICHUE BHEIIHMX TPyl TIpaBa, a

HMCHHO TOI'O, KaK COIIPHKACAIOTCA M COOTHOCATCA IIPAaBOBBLIC MIACHU H IIPABOBLIC

39



CHUCTEMBI pAa3HBIX HAPOJOB M TIOCYAAPCTB, KAKOBBI IIPABOBBIE KOHLENIWHU B
Pa3IMYHBIX PErMOHAX MHUPA, KaK MOKHO MPEICTaBUTh XOTH Obl B OOIIMX udepTax
KapTUHY OOIIEro MPaBOBOTO Pa3BUTHUSI B MUPOBOM COOOIIIECTBE.

JIns BceX CyHIECTBYIOIIMX HAa 3€MHOM IIAPE HAIMOHAIBHBIX IPABOBBIX
CHUCTEM B KOMITAPATUBUCTUKE YIOTPEOJISIFOTCS TEPMHUHBI «IIPABOBAasi KapTa MUPA»
(B.A. TymanoB), «wopunnyeckas reorpadus mupay (B. Kuamm), «coobmectBo»
npaBoBbix cucteM (K. CraneB) u T.n. Ha3BaHHbIE TEpPMUHBI OXBaTHIBAIOT
HallMOHAJIBHBIE MpaBOBbIe cUCTEMBI. [Ipu 3ToM, kak ormeuaer A.X. CaumnoB B
cBoell kHUTe «CpaBHUTEIBLHOE MPABOBEICHUE), «CIEAYET OTBEPrHYTh MOMNBITKU
MPEACTABUTh MPABOBYIO KapTy MHpa KaK HAJHALMOHAIBHOE MHUPOBOE NPABO WIIU
KaK MEXaHMYECKYIO0 CYMMY HAIIMOHAIBHBIX TPABOBBIX CHUCTEM.

[IpuHuun wucrtopusmMa MO3BOJSAET OOBACHUTH MECTO KaXI0M OTIENIbHOMN
B3ATOM HAMOHAJIBbHOM IIPABOBOM CHUCTEMBI Ha IMPABOBOM Kapre Mupa
MIPUHAJIEXKHOCTBIO €€ K TOM MJIM HHOW IIPAaBOBOM CEMBE.

[Ipy omnmcaHMM OCHOBHBIX MIPaBOBBIX CEMEW HEOOXOIUMO CIenaTh
OCMBICIICHHBII O0TOOp M, MpEeXAe BCEro, OrPaHUUYUTH YHUCIO PaccMaTpPUBAEMBIX
paBOBBIX cucTeM. Eciu Obl KTO-TO 3aX0TeNl OXBAaTUTh BCE MPABOBBIE CUCTEMBI TOU
VI MHOW MpaBOBOW CEMbH, OH MOIMPOCTY YTOHYJ Obl B Macce SMIIMPUYECKOTO
Marepuana.

IIpaBoBas kapTMHA MUpa MOXKET IMMOKA3aTbCsI OYEHb NECTPOM, MO3aMYHOU U
Xa0TUYHOU. B mpaBoBOW MHOKECTBEHHOCTH €CTh CBOM TJIyOOKHE OOIIECTBEHHO-
UCTOpUYECKHE NPUYMHBL. 1IpaBo comyTCTByeT BMeCTE C roCyJapCTBOM Pa3BUTHUIO
o0IlIECTB U MHPOBOTO COOOIIECTBA, MEHSA CBOU MPUHUUIIBI, MNPUOPUTETHI,
HOpMaTUBHBIE POopMbI. COXpaHSIETCS U HEYO YCTOMYMBOE, YTO CBOMCTBEHHO MPaBY
KaK SIBJICHUIO OOIIECTBEHHOM XM3HU. M3ydaTh U COMOCTABIATH pa3HbIE MPABOBBIC
CUCTEMBl B HUX JUHAMHUKE BO3MOXHO B CWJIy IPaBOBOM YCTOMYMBOCTH U
IPEEMCTBEHHOCTH, 10 BblpaxkeHutro FO.A. TuxomupoBa, «cBoero pojaa

«CaMOpa3BUTHA IIpaBay.
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2. IIpaBo-coyeTaHue «HAIUOHAJIBLHOT0)», KMHPOBOI0» U CAMOPA3BUTHUSA

CpaBHuUTENBHOE IIPABOBEICHUE MTOKA3bIBAECT OTHOCUTEIBHOCTD
CYIIECTBYIOIIETO HAMOHAIBHOrO IpaBa. OHO NO3BOJIIET BBIUTH 3a IPEHENbI
IIPOCTOr0 OIPEIECICHUSI MMCAHOM HOPMBbI KaK €IMHCTBEHHOI'O BBIPAKECHUS ITPaBa,
JEUCTBYIOLIErO0 Ha OIPENEIEHHONM TOCYIapCTBEHHON TEPPUTOPHM, WM Kak
€IMHCTBCHHON 1€MW MCIIOJb30BAHUS OINPEACICHHON OPUINYECKOW TEXHUKH H
BHECTHU OITPEJICIICHHBIE KOPPEKTUBBI B HAIIM MPEACTABICHUS OTHOCUTEIBHO MECTa
Y POJIA KKJIOW HALMOHAJIBHOU ITPABOBOWM CUCTEMBI HAa IPABOBOM KapTe MUpA.

[IpaBo kak (heHOMEH MPOYHO BOIIUIO B KMU3HH COBPEMEHHOTO OOIIECTBA KaK
€ro IEHHOCThb, KaK pPEryJsiTop MOBEIEHUs JIOJEH, KaK rapaHT CTaOMJIbHOCTH
OTHOIIICHUH, KaK CPEJCTBO MPOBeAcHUs pedopM.

JIns  CpaBHUTEIIBHOTO  IPABOBEICHUS  BAXXKHO  YCTAHOBHUThH,  Kak
CONPUKACAIOTCI W COOTHOCSTCS MEXIy cO0Oil MpaBOBbIE HJIEU U TMPABOBbBIC
CHCTEMBI PA3JIMYHBIX HAPOJOB M TOCYJAPCTB; KAaKOBBI IPABOBBIE KOHUECIIIUU B
Pa3IMYHBIX PErMOHAX MHUPA; KaK MOXHO MPEACTaBUThH XOTs Obl B OOIIMX uYepTax
KapTUHY OOIIEro MpaBoOBOTO Pa3BUTHUS B MUPOBOM COOOIIECTBE, BBISICHUTH, KaK U B
KaKOW CTEIEHU, MPABO KAXJOM CTPAHBI UCIBITHIBACT BO3/IEMCTBUE MHOCTPAHHOIO
Y MEXXIYHApPOJHOTO MPaBa.

Pe3ynpraTom Takux MCCIeNOBaHUM SBISETCS BBIICICHUE CIEAYIOIIMX BUIOB
MIPaBOBBIX 00pa30BAHMIA:

1. MPABOBBIE CEMbU KaK UCTOYHUKO-MHUPOBO33PEHUYECKUE TPYIIIHI CO
CBOMMHU JOKTPHUHAMH, IPABOTBOPUYECTBOM, TOJKOBAaHHUEM, IOPUIUYECKUMHU
npodeccusimu;

2. HAIIMOHAJILHO-TIPABOBbIEC CHUCTEMBI, 3aKOHOJIATEIbCTBA
WHOCTPAHHBIX TOCY/IAPCTB KaK CTPYKTYPHO-yHOPSI0OUCHHbIE 00pa30BaHMUs;

3. oTpacid TpaBa M 3aKOHOJATEILCTBO C  OJHOPOJHBIMU
MEePAPXUUYECKU IOCTPOCHHBIMA HOPMaMU,;

4. MIPaBOBBIE MACCUBBI MEKTOCYIAPCTBEHHBIX 00bETUHEHU;

5. MEXKTyHapOIHOE MPABO CO CBOUMHM MPUHITUTIAMH U HOPMAMH.
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Pe3ynbraThl CpaBHUTENHHOTO TPABOBEACHHS CIIOCOOCTBYIOT, BO-IIEPBBIX:
«BHEIIHENPABOBOMY» BIIMSIHUIO Ha HallMOHAJIbHBIE MPABOBBIE CUCTEMBI; BO-
BTOPBIX, COJICUCTBYIOT BHEIPEHHUIO U PACIIPOCTPAHEHUIO OOILIEMPU3HAHHBIX HOPM
W T[PUHIMIOB MEXIYHApOJHOTO IpaBa, YTO MMEET KOHCTUTYLIHOHHOE

3aKPCIICHUEC BO MHOI'MX ,Z[GﬁCTBYIOH.IPIX KOHCTUTYLHAX.

3. O0menpaBoBbie TEHACHIMA PA3BUTHUS

Ceromgus T1yI00anbHOM 3ajadyedl i1 BCeX CTpaH M BCETO MHPOBOTO
coo0IllecTBa CTAaHOBUTCA HW3YYEHHME IMPOLIECCOB OOIICNPAaBOBOTO  Pa3BUTHUA.
OOBEeKTUBHBIA aHaINW3 MO3BOJIAET NPABWIBHO OILICHUBATh CTENEHb OOIEro M
crnenu@Uueckoro B MOJUTUYECKOM, SKOHOMHYECKOM, HAyYHO-TEXHUYECKOM,
COLIMAJIBHO-KYJIbTYPHOM, 3KOJIOTHYECKOM pa3BUTUU CTPaH M PETHOHOB U
aJICKBaTHYIO MEpY «IPABOBBIX Pa3IuyMil» U Mepy «IIpaBoBOW MHTerpammu». Ha
3TOU OCHOBE, Kak otMevaeT FO.A. TuxoMHupoB, - «poKIaeTcs MpaBoBas MOJIUTHKA C
OPUCYIIMMUA €H KypcaMd Ha COIOCTaBJIE€HHWE U CpPaBHEHUE, Ha 3aKPBITOCTb,
OTTOP>KEHHE U KPUTHUIIM3M, Ha COJIMKEHUE, TAPMOHU3ALINIO U YHUPUKALIAION .

OOnapyxuBas  00LIENPaBOBble 3aKOHOMEPHOCTHM W  TEHJEHUHH,
HEOOXOJMMO BBIIETUTh T€ U3 HUX, KOTOPBIE MPEIONPENESIOT paMKU U 00beM
CpPaBHEHMSI IPABOBBIX CUCTEM, UX B3aUMOBIIMSHUE U BO3MOKHOCTH MCIOJIb30BAHUS
JUTS K&KJOM M3 HUX 3apyOeKHBIX IPABOBBIX JOKTPUH U MPAKTUKH.

VY CI0BHO MX MOKHO BKJIFOUUTD B MSITh TPYIII:

1) YCTOWYMBBIE 3aKOHOMEPHOCTH, CBSI3aHHBIMU OOIIEIPU3HAHHBIMU
MIPaBOBBIMHU LIEHHOCTSIMU (BEPXOBEHCTBO IMpaBa M 3aKOHA, KOHCTUTYLMOHHOE €ro
3aKperuieHre; oOecreyeHue U oXpaHa MpaB UM CBOOOJ YEJIOBEKAa M T'PAKIAHWHA;
oOlIieIeMOKpaTUUeCKUe MPHUHLMIBI TpaBa — OPUAMYECKOE PpaBHONpPABUE,
pe3yMIIKUs HEBUHOBHOCTHU U Ap.).

2) OJTHOPOJHBIC TMPOIECCHl W TEHISHIMM B paMKax OOJIBIINX
IPAaBOBBIX CEMEM ¢ HX OOIMMHU MHPOBO33PEHUECKUMHU U IOPUAMYECKUMU

HCTOYHHUKAaMHU,
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3) COTJIACOBAHHOE paBOBOE pa3BuTHE B paMKax
MEXIOCyAapCTBEHHBIX O0BEAMHEHUH;

4) pEervoHalbHbIE TEHJEHUMU MPABOBOTO COTPYJHUYECTBA W
COJIMYKEHUE UX HALIMOHAJIBHBIX 3aKOHOIATEIbCTB;

5) JIOKaJbHbIE TEHACHIIMM MHOTO0OpPa3HOrO0 MPAaBOBOTO Pa3BHUTHS,
CBsI3aHHbIE ¢ 00pa3zoBaHreM HOBbIX rocyaapcTB (CHI u ap.).

Bce BbllieHa3BaHHbIC TEHICHIIMN OOIIETIPABOBOTO PA3BUTUS XapaKTEPU3YIOT
JUHAMUKY HE TOJBKO TIPABOBBIX CHUCTEM B COBPEMEHHOM MHpPE, HO U HX
COINIallEeHU MexXay coboil u ¢ MexayHapoAaHbiM mpaBoM. CeromgHs
MEXIYHApOJAHOE TMpaBO MPUOOpPETAaeT HOBBIM CMbICH, (QopMuUpYsT U OXpaHss
«obmiee mpaBoBoe MoJyie». B KOHEYHOM cyeTe, OHO BBICTYMAET KaK rapaHT M Kak
oOLIMIT «ITPaBOBOM CTaHIAPT» JAJIsl HALIMOHAIBHBIX MPABOBBIX CHCTEM.

B cBsi3u ¢ 3TUM OTMeUaeTcsl MOSIBIIEHUE HOBBIX MPABOBBIX MPUHIIMIIOB, TaK
Ha3bIBAEMBIX I1002JbHBIX MUPOBBIX HMIICPATHBOB!

- OrpaHUYEHUE CYBEPEHHTETa rOCYJapCTB B IMOJb3Yy OOILIUX YEIOBEUECKUX
HOPM MHUPOBOTO COOOIIECTBA;

- IPUOPUTET MPU3HAHHBIX HOPM M IPUHLHUIIOB MEXIYHAapOJHOTO IpaBa

nepes HopMaMu BHYTPEHHETO TIPaBa;

- TIpsiMOoe obecriedeHrne MEeXyHapoIHO-ITPABOBOM 3allUThI MIPaB U CBOOO
YEeJIOBEKA U JIp.

HeoOGxonumo yuuThIBaTh, YTO BCE HA3BAaHHBIC TEHJICHIIMU TPOSBIISIOTCS C
pa3HON MHTEHCUBHOCTHIO M B HEOJMHAKOBBIX MacITadax.

OOG1ue ¥ YacTHBIC TSHICHIIMK MTPABOBOT0 Pa3BUTHS MPEIONPEACISIOT IETH
KOMMapaTUBUCTOB MW 3a/laud TPaBOBBIX CPaBHEHWH, WX 00BEM, XapakTep H
MpEeJEIbl; OHU JOJDKHBI M3y4daTbCs Kak IMEPBONPUYMHA [JII COITOCTABJICHUN
MIPABOBBIX CUCTEM.

Bce 5310 wumMeer KkpalHE BaXXHOE 3HAYEHWE JUII CPABHUTEJIBHOTO
MPABOBEJICHUS, IMOCKOJIBKY OHO HE MOXET Pa3BUBATHCS TOJBKO B IUIOCKOCTH

HOPMATUBHO-AOIMaTH4YCCKOT'O COIMMOCTABJICHHUA PA3HBIX IMTPABOBBIX CUCTEM.
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4. HauMoHaIbHO-TOCYIapPCTBEHHbIE PA3JINYNS B PaBe
boraTtctBO 1 pa3HOOOpa3ne «IpaBOBOTO MHUPA» SBIAETCS LIEHHOCTHIO
NOTEHIMAJIOB MUPOBOro coolmiectBa. Kaxnmas cTpaHa Hakomwia W COXpaHHIIa
CBOMU:

- IPABOBbIE KOHIICTIUY;

- TPAJIUIINKU IPAaBOBOM KYJIBTYPHI;

- crieli(puYecKre MPaBOBbIE HHCTUTYTHI.

OHu 0OHapy>KUBalOTCA B IPaBOTBOPYECKON, IMPaBONPUMEHUTEIBHON U
PaBOOXPAHUTENIbHON  JIEATENbHOCTH.  YMECTHO  OTMETHTh  CJEAyIoIlue
HaIIMOHAJILHO-TTPABOBBIC PA3JINYUS:

1) HeoaMHAKOBOE COOTHOIIICHHUE PAa3HBIX NICTOUYHUKOB MPaBa MEXKIy COOOI;

2) Hagu4yue  Creuu(PUYECKMX  HCTOYHUKOB  (Hajguyue  CyAcOHBIX
MPELEICHTOB);

3) HopMaTHUBHOE (PMKCHUPOBAHUE UCTOYHUKOB CYIIIECTBYET HE BE3JIC;

4) MCTOYHUKOBEIUECKHE IOPUINICCKUE PA3TUUUS:

- BEpXOBEHCTBO KOHCTUTYIIMU U 3aK0oHa (1)1 cTpad EBporbl);

- HOpMBI 00BIYHOTO TIpaBa (17151 Adpukn);

- pEIIMTMO3HO-HPABCTBEHHBIE HOPMBI (A3Hs).

YcToMunBOCTh MIX HE KOJIEOJETCS BEKaMH, HECMOTPS HAa HMHTETPAIUI0 H
cOMmKeHne 00IIeNPaBOBBIX HAYAlL.

5) CTPpYKTYpHO-HOPMAaTUBHbBIE Pa3/IMuvs MPABOBBIX CUCTEM (HMX MOHSITHE U
cojiep)KaHue);

6) cnenuuYHbBl CUCTEMBI HAIIMOHATBHBIX 3aKOHOAATEILCTB, T/I€ JaJeKO He
coBMajaeT kiaccuukamus OTpacied, TMoAoTpaciel u HMHCTUTYTOB, WX
COOTHOIIICHHE.

Nmeer mecTo pa3HbI YNENbHBIA BEC M CTENEHb PAa3BUTOCTU OTACIBHBIX
otpacneit (Bo @paHIy pa3BUTO KOHCTUTYITMOHHOE M aJIMUHUCTPATUBHOE MPABO —

Ooratasi MCTOpHs, IOBEJIMpHAs perjiamMeHTanus, npoueaypsi; B ['epmaHum —
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OnecTsIie yperyjiupoBaHbl YpPOBHM KOMIIETEHIIMU (Qenepalu U 3eMefb; B
[IBelinapuu — «IOTPEOUTENBCKOE IPABO» U IP.);

7) cnenuduka MOHITUH, TEPMUHOB (HarpuMep, pedepeHIyM);

8) HOpMAaTHBHBIM  SI3bIK, CTWIb (KPaTKOCTb WM  MNPOCTPAHHOCTb,
00pa3HOCTH);

9) koMno3uuuss  KOHCTUTYLHH, 3aKOHOB, KOJIEKCOB,  CTPYKTYpPHOE
pacuJIeHEHUE, OTCBUIKY;

10) HeoauMHAKOBBIE METOJBl IPABOBOIO PErYJIUPOBAHUS OJHOPOIHBIX
0OIIECTBEHHBIX OTHOILIEHUI (perucTpanoHHbIN, pa3peLINTENbHBIN,
YBEAOMUTENBHBIN MOPSI0K 00pa30BaHUS IOPUINYECKUX JIUI U T.1.);

11) wucropuyeckuMu  TpaauuusMu U 0coOoM  reorpaduyueckoit
YCTOMYMBOCTBIO OOBSICHSETCS CYIIECTBOBAaHME B CKaHJAMHABCKUX CTpaHaX
MOHapXHUHU, OTCYTCTBHE NMHCAHON KOHCTUTYIINH;

12) waubonpmiuii 00beM NPABOBBIX PANUYUI CBS3aH C TPAAULMSIMH U
YPOBHEM NPaBOBOI KYJbTYphl, CBOEOOPA3UEM NPUEMOB FOPUINUECKONW TEXHUKH U
MOCTPOEHUS TPABOBBIX AKTOB, BIUSHUEM FOPUIUYECKUX IIKOJL.

[IpaBoBoe MHOrOOOpa3ue HeNb3s paccMaTpuBaTh Kak MCTOPUUYECKUHN
AHAXpPOHU3M, CBS3bIBasi €ro C TPAJAMIMAMHU MPOIUIBIX BEKOB U IOPUIUYECKUM
KOHCepBaTU3MOM. MCcTOpHs Kaxa0ro rocyiapcTBa 1 rpyIibl CTpaH o01iei cy1p0b1
WIH, CBSA3aHHBIX MEXIY CO0OH NpPOYHBIMH 3KOHOMHYECKHUMH, KYJIbTYPHBIMU
y3aMu U reorpaduyeckoid Oau30cThi0, (GOPMHUPYET YCTOMYMBBIE TMPABOBBIC
BO33PEHMS, TPAAULMU U IPABOBYIO KYJIBTYDY.

OTHollIEHUE K MPaBy HEOJAMHAKOBO y HaceneHus CeepHoil, LleHTpanbHOU 1
FOxHoit EBpomnbl. 3akoHONOCTyIIAHWE CKAHAWHABOB, AHIJIMYaH M HEMIIEB
KOHTPAaCTUPyeT C TNpeHeOpexeHueM K (opMalbHBIM HOpPMaM B KaBKa3CKOM
pervuoHe, B MyCyJibMaHCKOM Mupe. Clie1oBaTelbHO, OJJHO U3 KOPEHHBIX MPABOBBIX
pazIMuuil  3aKII0YaeTcsl B Pa3HbIX  MACOJOTMYECKHX, PEJIIMTHO3HBIX H
MHUPOBO33PEHYECKUX UCTOKAX IPaBa.

C YUYC€TOM TaKHUX KPUTCPUCB, KAK UCTOYHUKHU, HCTOPUICCKHNEC KOPHU, CTCIICHDb
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YCTOMYMBOCTH, CTEMEHb MPEOJOJCHUS, MOKHO BECTH peuYb O YeThbIpeX BHAAX
HAIMOHAJILHO-TOCYIAPCTBEHHbIX PA3THYHIi:

1) opranumyeckue, MOCTOSHHBIE (OTPaXAIOT HAIMOHAIBHO-UCTOPUUYECKUE
TpauLUN);

2) OTHOCUTENBHO YCTOWYMBBIE (MO0 HAOOPY M COOTHOLIEHUIO MCTOYHHUKOB
npaBa);

3) HUCTOpUYECKHM BpEMEHHbIE (B YCIOBUSX MEPEXOJHOT0 TMEPHUOJA,
cnenuduka ypoBHS SKOHOMUYECKOTO U COLIMAIBHOTO Pa3BUTHS);

4) NOJIUTUKO-CUTYAIIMOHHBIE (B 3aBUCMMOCTHU OT TOCYJJAPCTBEHHOTO Kypca).

Nrtak, mnpaBoBoe MHOroo0Opasue TMpeaCTaBIsIET CO00M CI0oXHOE U
MHOTOTPAaHHOE SIBJICHUE, U KOMIIApaTUBHCTAM IPEACTOUT HM3ydaTh M OIICHUBATH
ero oOBEeKTHBHO KaK B MHTEpecax o0ecredeHus] HaIlMOHAIBbHO-0COOEHHOTO, TaK U
WHTErPATUBHO-IIPABOBOTO Hayajl B OOUIEMCTOPUYECKOM MPOIECCE IMPABOBOIO

pa3BUTHUSL.

KoHTpoJsbHBIE BONIPOCHI:

1) Ilouemy mpaBO cerogHs NpPU3HAETCS KaK LEHHOCTb, B YE€M
OPUTHUHAJILHOCTh U HETIOBTOPUMOCTH MPABOBOTO (peHOMEHa?

2) Uto Takoe Tii00aIbHbIE MUPOBBIE UMIIEPATHBHI W KAKOBBI MPUYUHBI UX
MOSIBJICHUS ?

3) HazoBute o006nacTe NpaBOBOM JACHCTBUTEIBHOCTH, TJE€ MPABOBBIC
pasnuuus HauOoJee IPKU U MEHEe TTPEOI0TUMBI.

Cnucox pekoMeHIyeMoii JuTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTEIBLHOE MTPABOBEICHUE: IOTMa POMAHO-
TEPMaHCKOTO TIpaBa : yueOHoe rmocobue st 6akanaBpuata U MarucTpaTrypsbl /
A. M. MuxaiinioB. — 2-e u3j. [ DJIeKTpoHHbIN pecypc| — Mockaa :
N3narensctBo FOpaiit, 2019. — 465 ¢. — Pexum goctyna: https://biblio-
online.ru

2. Manbko A. B. CpaBauTensHOe npaBoBeaeHue [ Tekct]: yueOnuk / A. B.
Maunbko, A. FO. Canomarus. - M.: Hopma, 2010. - 352 c.
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3. Tapanosckuii, ®.B. CpaBHuTensHOE npaBoBeaeHue B KoHile XIX Beka
[DnexTponHbIi pecypc] — Cankt-IletepOypr : Jlans, 2013. — 16 ¢c. —
Pexxum noctyma: https://e.lanbook.com.
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JIEKIIUA 5. COAEP) KAHUE CPABHUTEJIBHOI'O
INPABOBEJEHUSA
CopepxaHue JeKIUM:

1. Ilpupoaa cpaBHUTEILHOIO NIPABOBEACHUA

2. e CPAaBHUTEJIBHOTO NIPABOBEICHUS

3. O0beKTBI CPABHUTEIBHOIO NPABOBEACHUS

4. UcnoJsib30BaHue pPe3yibTaTOB CPABHUTEIBHOIO PABOBEACHUS

1. IIpupoaa cpaBHMTEJIBLHOIO IPABOBEICHUS

Coz[epxcaHHe CPAaBHUTCIBHOT'O IIPABOBCACHUA BKIIOYACT B ce0s1 HEeCKOJIBKO

3JICMCHTOB!

HN3YYCHHUC PA3JIINYIHBIX HOPMATUBHBIX MAaCCHUBOB;

IMPpaBOBBIX CUCTCEM,

OBJIAACHUC IIPpUEMAaMU UX COIMOCTABJICHHUA U OLICHKA,

- HCIIOJIBL30BaHHUE CIIOCOOOB UX OTPaXCHUA U BOCHIPUATHUA B TCX HUIIM MHBIX

HAalTMOHAJIbHO-TIPABOBBIX CUCTCMAX;

- 3HaHHE TEHJCHUUH U 3aKOHOMEPHOCTEH OOIIETPaBOBOTO Pa3BUTHA.

IIoHATHSA «CPAaBHUTEIBHOE IIPABOBEICHUE» M «CPABHUTEIBHOE IIPABO»
HEJb3g 0TOXAEeCTBIATh. [lo MHeHUIO FO.A. TuxoMmupoBa, mepBoe ropasao «ooraue
U o00beMHEE IO COJEPKAHUI0O M 00JaJacT KOMIUIEKCHBIM —XapaKTEpOM.
CpaBHUTENIbHOE MPaBO, - MO MHEHHUIO aBTOpa, - BOOOILE BBI3BIBAET COMHEHUE,
IOCKOJIBKY «TPYJIHO HPEIACTaBUTh MNOJOOHYH0 HOBYIO Pa3HOBHUJHOCTH IIpaBay.
CpaBHUTENBPHOE  MPABOBEACHUE  MPEIHA3HAYECHO  JUII  COIOCTABJICHUS
HallMOHAJIBHOTO IIPaBa Pas3jIMYHbBIX IIPABOBBIX CHUCTEM, 4 TaK)K€ HALMOHAIBHOTO U
MEXIYHAapOIHOI0, HE IPETEHAYSI Ha HOBBIM BUJI ITPaBa.

Cerogust siBnsgerca O€CCIOpPHBIM, 4YTO CpaBHUTENIbBHOE IPaBOBE/ICHUE
ABJISIETCS TEOPHEN WIA HAYYHOH MUCHUIUIMHOM B psNy OTpaciied I0pUANYECKOU
Hayku. OHa UMEeT:

5) CBOIO WeJIb — U3y4YaTh U COMIOCTABISATh PA3INYHbIE TPABOBbIC MACCUBBI U
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CHUCTEMBI MEXIy CcOOOH W C HOpPMaMU MEXIYHAapOJHOTO IIpaBa, BBISBIATH
CXOJICTBA U Pa3IN4Hsl, ONPEACIATh TSHICHIIUN O0IETPAaBOBOTO Pa3IHYHS;

6) CBOM mpeaMeT HCCIEIOBaHUS — OOIIee U OCOOEHHOE B Pa3IMYHBIX
IIPaBOBBIX MAaCCUBAaX U CUCTEMAX;

7) CBOIO METO0JIOTHIO — PA3JIMYHBIC METOJIbI CPABHUTEIBLHOTO aHAIU3a M
OILIEHKH;

8) cBOM MOHSATHSI, KOTOPHIE YCIIOBHO MOYKHO Pa3/IeNUTh HA TPH TPYIIIIHI:

- cmenualibHble  («IPaBOBOE  CXOJCTBO», «IPABOBBIC  Pa3IUUUN,
«KOJIJTM3UOHHBIE HOPMBDY, «TapMOHM3AIUS 3aKOHOJATEIbCTBAY, «COMMKEHUE
3aKOHOJIATEILCTBA», «YHH(PHUIIMPOBAHHBIC TIPABOBBIC  aKThI», «MOJCIbHBIC

3aKOHOJIATEIbHBIC aKThD»);

- o0mme — TMOHATUS OOIIeH TEOpUH TOCyJapcTBa W MpaBa («IIpaBoy,
«IPaBOBasi CUCTEMa», «3aKOHOIATEIILCTBO», «IIPABOBOU aKT», «IIPaBOBas HOPMay,

«rOCYJIapCTBOY», «CYBEPEHUTET rOCYJapCTBay U Ip.);

- OTpaclieBble — MOHSTHS OTPACIEBBIX IOPUINYECKUX HAYK, MPEXK]IE BCEro
KOHCTUTYIIMOHHOTO IpaBa («OpraHbl rOCyJapCTBEHHOW BJIACTH», «MapiIaMEeHT,
«TpaXIaHWH») M  MEXAYHAPOJHOrOo TpaBa («MEXIYHApOIHBIE HOPMBDY,
«MEXTyHapOIHBIN JTOTOBOP», «paTU(dUKAIUD), «KMEKTyHAPOIHAS OPTaHU3aIusD» U
Jp.).

[TogmeHa u cMmelieHUe MOHSATHI NPUBOJAT K OIIMOKaM B CPABHUTEIBHOM
npaBoBefeHUU. [l wuxX yHHGUKaIMM W APYTHX IeJIed  CPaBHUTEIHLHOTO
MIpaBOBEACHUS CO3/aHa 1ieJias CeTh YUPEXKACHUI 10 BCEMY MUPY.

Eme B 1869 r. cosmano (paHiry3ckoe OOIIECTBO CPaBHUTEIHLHOTO
3akoHoaatenbctBa. B 1900 r. cocrosmcas 1 MexayHapoaHbIil KOHrpece
cpaBHUTENIbHOTO TmipaBa. 13 ceHtssOpst 1924 1. ocHoBana MexayHapoaHas
Axanemusi cpaBHuTelbHOro mnpaBa B laare. B IlBeiinapuu pabotaer Llentp
CPAaBHUTENBHOTO MpaBa, MHCTUTYT MEXAYHApOIHOTO U CpaBHUTENIbHOTO mpasa. C
1947 r. peiictByer OOIIECTBO CpaBHUTENBHOTO TpaBoBeAeHUs benbrum u

Hunepnannos, mogo0Hbx MmHOTO 1 B CIIIA.
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B Poccum paboraer MHCTHTYT 3aKOHOJATENHCTBA W CPABHUTEIHHOTO
npaBoBeZieHUs. B mocienHue roabl TPOBOJSATCS Hay4yHble KOH(EPEeHIUH 10
CpaBHUTEIBHOMY IpaBoBeleHUI0. B Poccum 0030pel CpaBHUTENHHOTO IpaBa
nyonukyroTcss B kypHanmax «locymapctBo u mpaBo», «lIpaBoBeneHme»,
«MOCKOBCKHH KypHAJl MEXIyHapOJHOTO IpaBay, «MexXIyHapoJHOTO YacTHOTO
npaBa» (Cankr-IletepOypr), «Exeromqauk MexayHapoaHOTO TMpaBa». Accambies
rocynapcts CoapyxectBa (CHI') Beimyckaer «BectHuk MexnapiaMeHTCKOM

Accambieny, rie ecTb 0030pbl HAITMOHATBHBIX 3aKOHOB.

2. Ilesim cpaBHUTEJIBHOIO NPABOBEIEHUSA

LICJ'II/I CPAaBHUTCIBbHOI'O IIPABOBCACHMA Pa3/IYaAI0TCH B 3aBUCUMOCTH OT:

- KOHKPCTHBIX IIPABOBLIX I/I,Z[CI\/'I, KOTOPBIC MOI'yT HM3MCHATLCA B
3aBUCUMOCTH OT AWMHaAMHUKHU O6HleCTBeHHOFO pasBuTHUsA, OT NCPCMCH COHUAJIBHO-

SKOHOMHYECKOTO 0OCTaHOBKH;

- u30paHHOTO OOBEKTa M3YyYCHHUS M CPaBHEHHUS (MHKPOCPABHEHHE HOPM,
aKTOB MOTYT HMMETh Cyry0O TPHKJIAJHONW CMBICI; COIMOCTaBJIECHUE OTpacied u
CHCTEM HallMOHAIBHBIX 3aKOHOAATEIHCTB MOXKET 00JanaTh SBHON WM CKPBITON

MOJINTUYECKOW HAITPaBJIEHHOCTBIO);

- OmpenesieHWe MPaBOBBIX 3a1ad (MPOMAraHINCTCKUX, aroJOTETUYECKUX,
KPUTHYECKUX U TIPOY.).

I'1aBHbBIE 1EJIM CPABHUTEJIHHOTO MPABOBEIEHUS:

7) Ilo3HaBareqbHass. AHanM3 M OLIGHKA  [PAaBOBBIX  SIBJICHUU
MPUMEHHUTENIFHO K BHYTPUTOCYAAPCTBEHHOMY Pa3BUTHIO OyIyT OoJiee MOJHBIMUA U
OOBEKTHBHBIMH, KOTJIa HM3y4arOTCs WX OOmue M Ccrernupuyeckue MPUUNHBI;
BPEMEHHBIC U CTAOMJILHBIE TTPABOBBIC CUTYAIIMH B 3apyOEKHBIX TOCYIapCTBAX U UX
BIIMsiHUE; (DAKTOPHI, BEAYIIHE K HW3MEHEHHI0O MHOCTPAHHBIX 3aKOHOJATEILCTB, K
NPUHATHIO M W3MEHEHUIO TPABOBBIX AaKTOB; YCJIOBHS, CIOCOOCTBYIOIIWE WIIA
CoJIeprKalllie peaau3alluio Mpagpa;

8) Unpopmanmonnasi. J[aHHas Lenp NPOM3BOJHA M TECHO CBS3aHA C
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nepBoil 1enbto. MHpopManmoHHas 1enh SBISIETCS CPEACTBOM JIOCTHIKCHUS
no3HaBaTeNbHON 1enn. OHa JaeT BO3MOXKHOCTD TIOJYYUTh MaTEPHAIbl O PA3BUTHU
U (QYHKIMOHUPOBAHWU 3apyOCKHBIX TIPABOBBIX CHCTEM, TOCYJapCTBEHHBIX
WHCTUTYTOB, 00 WX B3aUMOCBSI3U MeEXAy co0oil. CerogHsi HW30JIUPOBAHHOE
IIPaBOBOE PAa3BUTUE HEBO3MOXKHO. MHQopMamnmoHHas 1elb JOCTHTaeTCsl IMyTeM

IPUMEHEHUS CIEAYIOIINX CPEJICTB:

- IIOAroTOBKa CIIPAaBOYHBIX MATCPHAJIOB O Pa3sBUTHHM HHOCTPAHHOIO

3aKOHOAATCJIbCTBA,

- n“H(POPMAIMOHHBIX 0030POB 3apyOEIKHOTO 3aKOHOIaATEIHLCTBA.

[TogoOHBIE crpaBOYHBIE MaTepUaabl TOTOBST KaK MO CTPAHOBEIYECKOMY
MPU3HAKY, TaK U TI0 OTAEIBHBIM OTPACIISAM, TOJIOTPACIISIM 3aKOHOJATEIbCTBA, U 110
OTJICTILHBIM TIPABOBBIM HHCTUTYTaM.

OOmmpHbIE CIpaBOYHBIE MaTepHaNbl, MOJATOTOBICHHBIE B BHJIE 0030DOB,
CIIPAaBOK, CTaTell B HAYYHBIX M MHBIX XXypHajlaXx — 3TO CBOEro poja pedeparsl,
AHHOTAIIMK TPABOBBIX AKTOB, 3TO — OOOOIIEHHBIE U JaKE WIUTFOCTPUPOBAHHBIE
MIPaBOBBIC CBEICHMUS.

9) AHaauTH4YecKasi Ielb SBISCTCS IEJbI0 0o0Jiee BBICOKOTO TOPSIKA.
brnaronmapsi eil, KOMITApaTUBHUCTBI CTPEMSTCS OOHAPYXKUTh KOPHH, HWCTOKU
MPaBOBBIX SIBJIICHUH B 3apyOe)KHBIX IPABOBBIX CHUCTEMax W TEHACHIIMH WX
paszButHs. IMEHHO B TIpoliecce TOCTHKCHHS dTOM IIEIH M TIPOUCXOIUT CPABHECHHE.
B pesynapTare oOHapykuBaeTcs oOimiee W crenuduyueckoe B CpPaBHHBACMBIX
MPaBOBBIX CHCTEMaX; TMOSBIISCTCS BO3MOXXHOCTH HCIIOJB30BAHHS 3apyOeKHOTO
OTIBITA JIJI PEIICHUS] KOHKPETHBIX MPaBOBBIX 3a/1a4.

Ocy1iecTBiieHHE ATOW IEIM HAaXOJAUTCA Kak Obl B MPOIIECCE JOCTHKECHUS
MO3HABATEIbHOH  IEMM C  WCIOJB30BAaHMEM  PE3yJbTaTOB  peau3aluu
uH(OpMAIMOHHOM 11eNd. ITHOpupoBaHUe WK CIa0blil y4eT JaHHOW 3aBUCUMOCTHU
MEXIY MEJIIMH TPUBOJIUT K MTOAMEHE aHATUTHICCKON 11enr MHPOPMAIIMOHHON U K
MOJTOTOBKE OIMMCATENbHBIX MaTepuaioB, 0030pOB, pa3pabOTOK, cTaTei B

KypHajiax 0e3 MPU3HAKOB KAaKOTO-JIMOO aHaldn3a U OLEHKH. A 3TO BeAeT K
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HEBEPHOMY HCIOJB30BAaHUIO TMPaBOBOM HWHGOpMalLMK, KOTJa pa3pabOTYUKU
3aKOHOB, DKCIEPTBI, AEIyTaThl ONEPUPYIOT €10 B 'OTOBOM BHJE U MEXAHUYECKU
KOIUPYIOT OTJEIIbHBIE ITPABOBBIEC PELLICHHUS.

Crnenyronye Tpu BUJa LA CPABHUTEIBHOIO MPABOBEICHUS ITOCTABJIEHBI B
3aBUCHUMOCTh OT IIOJUTHYECKOW YCTaHOBKM CyOBEKTa CpaBHEHMs, OT €ro
COLMAJIbHOM OpHUEHTALUN.

10) HurerpatuBHas 1eib. OHA IpeAONpeensieTcs] KypcoM rocyaapcTna,
a00 TrocyAapcTB, MEXIOCYJIAapCTBEHHbIX OOBEAMHEHHWH HAa TapMOHM3ALUI0 U
CONMMKEHHEe HAlMOHAJIBHBIX 3aKOHOJATEIbCTB. OJTa LEJdb JaeT YETKYIO
OpUEHTAalMI0 B pa3paboTKe CHOCOOOB TapMOHM3ALMHM B HX HPAKTUYECKOM
IIPUMEHEHUH, a TAKXKe JECUCTBUM IOCY1apCTB B HAIIPABJICHUU K JJAHHOU LIEJIU.

KpurepusiMu cCpaBHEHHsT M OLEHKH HAlMOHAJIBHBIX 3aKOHOAATEILCTB
SBJIIETCS NIPU3HAHUE OOIIMX MHTEPECOB IOCYAAPCTB B COIJIACOBAHHOM IIPaBOBOM
peryJMpoBaHUM, TOUCK M ONpEJCIeHHE OOBEKTOB TAaKOrO0 pPEryJMpOBaHMUSA,
BBIBJIICHUE pa3JIMudii B HAIMOHAJIBHBIX 3aKOHOAATEIBCTBAX M BO3MOXKHBIX
CPEACTB UX MPEOJOJICHUS.

11) Kpurudeckasi 1enb SBISETCS MPOTUBOIOJIOKHOW HWHTErPAaTUBHOU
uenu. «Kputnueckoe cpaBHeHHE» ObUIO MTpeo0Iaaaronieil esiblo B COMOCTaBICHUN
IIPABOBBIX CHCTEM KallUTAIIM3Ma M COLMAIN3MA. B TpyIax COBETCKHMX IOPHUCTOB
npeobyagaid OTKPOBEHHO KPUTHUYECKHE OILIEHKHM HE TOJIBKO 3aKOHOJATeNIbCTBA
Oyp>Kya3HbIX TOCYJAapCTB B LIEJIOM, Oyp>Kya3HbIX MPABOBBIX TEOPHM, MPUHIUIIOB
CYJIOIIPOU3BO/ICTBO, HO M OTAENIbHBIX 3aKOHOB — O TPY/JI€, O BEIOOpax  T.A.

CerogHss ~ KpUTMYECKHE  OLIEHKM  MHOCTPAHHBIX  3aKOHOJATEJIbCTB
00yCJIOBJIEHbI HEIOBOJILCTBOM OJHOW CTPaHbl MOJUTUKOM JAPYrod CTpaHbl. ITO
IIOPOKIAET KPUTHKY B aApeC KOHCTUTYLMOHHOTO, TOPrOBOIO, TaMOXEHHOIO,
O0AHKOBCKOI'0, MUTPALIMOHHOTO 3aKOHOAAaTeNbcTBA. OHA MOXKET BBIPAXKAThCS KaK B
OoOLIMX TMOJUTHYECKUX OIEHKaX, TaK W B HETaTUBHON OIIEHKE MOJIOKEHUN
OTJIEJIbHBIX 3aKOHOB, YUIEMJIIOIINX MHTEPECHl MPUTPAHUYHBIX TOCYJApCTB, JTUOO

CoACpKalUX OTCTYINUICHUA OT MCXKAYHAPOJAHBIX JOKYMCHTOB.
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12) IIpomaraHgucTCKasi IENb CIYKUT CBOEOOpa3HbIM «OTBETOM» Ha
BBIILICHA3BaHHYIO 1iefb. Kakqoe rocyapcTBo 3aMHTEPECOBAHO B 3alUTE CBOEH
IPABOBOM CHUCTEMBI M TMpOMAraHae €€ JAOoCTOMHCTB. KommapartuBucThl aiis
JOCTHXKEHHSI 3TOM LIEJIM CTPEMUTCS K HEKOTOPOMY IMPEYBEIMUYEHUIO 3HAYMMOCTU
OTJIENIbHBIX CTOPOH HALlMOHAJIBHOM MPaBOBOM cucTeMbl. be3 BHUMaHMs OCTarOTCA
MOJIOKUTENIbHBIE ACIIEKTHI JPYTUX MIPABOBBIX CUCTEM, BCE COCTABJIIEHUS — «B CBOIO
HOJIB3Y.

Bce Tpu mnocnenHux 1enM U HOPOXKIAAEMbIE WMU KPUTEPUM SIBISIOTCA

OJIHOCTOPOHHUMH.

3. O0beKTHI CPABHUTEJILHOIO MPABOBEICHUS
12) IIpaBoBasi AeMCTBUTENbHOCTD, IPABOBAsl PeAJbHOCTb — COCTOSIHUE U

U3MEHEHUS B TOCYAapCTBEHHO-TIPaBOBOM cdepe. Croj1a OTHOCATCA:

- IPOLIECCHl Pa3BUTHS MHOCTPAHHBIX FOCYAAPCTB, UX MOJUTUKU, OCOOEHHO
B MpaBOBOM cdepe, ToCyJapCTBEHHBIX MHCTUTYTOB, TMOJUTUYECKUN PEXKUM
(OTHOLIEHHUE K MPaBy KAK K SIBJICHUIO OOLIECTBEHHOW JKU3HM, 3aKOHOTBOPUECTBY U
pOJIM 3aKOHA, K OBOJIIOLMM CUCTEMBI 3aKOHONATEIbCTBA M €ro OTpaciiei),
COCTOSIHHE FOCTHUIIMH, CYJOB, IPOKYpaTypbl, OPraHOB BHYTPEHHHUX JENI U JIp. —
IIPABOIIPUMEHEHHE, TAKXKE CaMO I'OCYJapCTBO Yepe3 NpU3My IIpaBa.

13) Bonpochl NMPUHALJIEKHOCTH NPABOBbIX fIBJCHUH W HHCTHUTYTOB B

TOH UJIM MHOHM «IIPABOBOM CEMbe):
- OpUPOAA U YAECIbHBIA BEC HCTOYHUKOB IIPABA;
- OTHOIIEHHE rpaXkJaH K MpaBy;

- pOJIb UHCTUTYTOB TOCYAapCTBa U OOIIECTBA B MOACPKAHUU MPABOBBIX
PEKUMOB.

OTcroz1a BBISIBISIFOTCSL CXO/ICTBA 3aKOHOB, FOPUAMYECKOU (POPMBI, CTPYKTYPBI
KOHCTUTYIIWI, ”THCTUTYTOB JOTOBOPOB, OTBETCTBEHHOCTH U JIP.

14)IIpaBoBble Yy4YeHUSl, KOHIENIUM M MNpaBoBble B3rIAAbL. [lpu
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COTIOCTABJICHUU OOHAPYKUBAIOTCS Pa3IMuus B yPOBHE HAIMOHAIBLHOTO MIPABOBOTO
CO3HAHMS, IPAaBOBOM KYJIbTYPBI.

Tak, nna Anrimu, ['epMaHn XapakTepHO 3aKOHOMOCIYIIHOE HACEJICHUE; B
Azun, Adpuku, UHauum — oTaaeTcsl MpeAnovYTeHue pPeauruo3HO-HPaBCTBEHHBIM
noctyiataM; B Poccuu HacelieHHe, HE YCBOMBIIEE TNIyOOKO HJICI0 BEPXOBEHCTBA
3aKOHA, IPUYYEHO K aIMUHUCTPATUBHO-PACTIOPSIUTEIBHBIM aKTaM U IEUCTBUSM U
T.J.

Bosplryt0 BO3MOKHOCTH ISl CONOCTABJICHHSI JAIOT IIPABOBBIC YYEHHUS U
KOHLEMIIMA TOCyAapcTBa, BIACTH, IpaBa (BEPXOBEHCTBO 3aKOHA, IIpaBa,
paszeneHus: BIacTel, mpe3yMnius HEBUHOBHOCTH). boiee cnenuduyunbl HayyHbIe
KOHIETIUN YYEHBIX-IOPUCTOB (IIPABOBBIE IIKOJIBI).

15) IIpaBoBbIe cHCTEMBI FOCYAAPCTB. DTO — CTPYKTYPHO-OPTaHU30BAHHBIIM
HOPMATUBHBIM MAacCHB, OPUEHTHUPOBAHHBIM, (popMHUpyeMbIi U JEUCTBYIOIIUM Ha

OCHOBE OOIIMX MPUHITUTIOB. B HEll MOXHO BBIJICIIUTD:
- LI [PaBa;
- TPUHLMIIBI TOCTPOEHUS;
- TOPSA0K NPaBOTBOPUYECTBA;
- 3aKOHBI;
- MOJ3aKOHHBIE aKThlI;
- aKTbl MECTHOT'O CaMOYTIPABJICHUS;
- MEXJIyHapOIHbIE MPABOBbIE aKThl © HOPMbI OJOOPEHHBIE;

- BHYTPUCUCTEMHBIE IIPABOBBIE CBSI3U U COOTHOLIECHHUSI.

16)IIpaBoBble MaccMBBI M  KOMIUIGKCHI, CKJIaJblBaloIllvecs B
MEKTOCYJapCTBEHHBIX 00BEAMHEHUSX.

17) HauuonajibHOoe  3aKOHOAATENbCTBO  (00IIHME  XapaKTEPUCTHKHU
3aKOHO/ATEIbHBIX CUCTEM, COBIIAJAIOIINE TEHIACHIIMM Pa3BUTHS U OCOOCHHOCTH).

YacTo coBHagaroT:

- HCTOKH 3aKOHOAATCJIbCTB,
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- KpUTEpHUU KJaccu(ukanuu ee oTpaciei;
- MpeaMeThl U 00bEM PEryJIUPOBAHUS B PAMKAX OTpaciei;

- COOTHOIIEHHUE PA3IUYHbIX OTpaCien U T.1.

18) OTpacsu, nogoTpac/Ju 3aKOHOAATENbCTB U HOPMATUBHBIC MACCHUBHI.

19) IlpaBoBbIe HHCTUTYTHI — KOMIUIEKCHI IPABOBBIX aKTOB, PETYJIUPYIOIIHE
CXOJHbIE OOIIECTBEHHBIE OTHOILICHUSI.

20)3akoHbl M MPaBOBble AKTBI — CaMbIil PacHpOCTPAHEHHBIH OOBEKT
CPaBHHUTEIHLHOTO MTPABOBEICHUS.

21)IIpaBoBble HOPMBI — COITYTCTBYIOLIUN OOBEKT (HE BCEr/a COBMAJAIOT
KJ1accu(UKaIIMU MPABOBBIX HOPM, CTPYKTYpa, PopMyIupoBaHue).

22)IOpuauyeckasi TeXHHKA — COBOKYIIHOCTh IIPUEMOB U IpaBUII
CTPYKTYPUPOBAHUS U BBIPAKEHUS MPABOBBIX HOPM, MOCTPOEHHUS MPABOBBIX aKTOB
(31€ch OTpaXkaroTCsa OCOOEHHOCTH SI3bIKa, KYJIbTYphI, TPAAUINNA 3aKOHOJATEIIEHOTO

npoiiecca).

4. Ucnoab30BaHMe Pe3yJbTATOB CPABHUTEJIBHOIO IPABOBEICHUS

CpaBHUTEIIBHOE NPABOBEJICHUE OTKPHIBAET OE3rpaHUYHBIE BO3MOXKHOCTHU
JUISl PACCMOTPEHHUSI TIpaBa B UCTOPUYECKOM AaCIEKTE, B KOHTEKCTE TI'Pa’KJaHCKOIO
oO11ecTBa, B CHCTEMHOM CBSA3H MPABOBBIX SBJICHUM U UX TUITU3ALINH.

Pe3ynbTaThl CpaBHUTEIBHO-MPABOBOIO HW3YYEHUSI MOTYT OBITh BecbMa
pasubsiMu. [1o cBoeit opMe OHU MOTYT OBITh BBIpaXKEHBI B BUE UTOTOB, BHIBOJIOB,
CHEeLUaIbHbIX HAYYHbIX UCCIEAOBaHUM, B KHUTaX U B )KYPHAJIBHBIX CTATHSX.

[Io cBoemMy coaepkaHHIO pe3yJIbTaThl CPABHUTEIBHOIO IPABOBEICHUS
3aBHUCST OT NMPABUJIBHO MOCTABICHHBIX LIETICH, U yMeN0 U30paHHBIX OOBEKTOB.

Crenenb M MacmTaObl HCMOJIb30BaHUA PE3YJbTATOB CPaBHUTEIHHO-
IIPaBOBOTO M3YYEHHMs OIpPEAENAIOTCS TeM, KTO uX mnpumenser. Kak ormeuaer
FO.A. TuxomMupoB, «moka He ynaercs JOOUThCA JaXe OTHOCUTEIbHOU
PAaBHOMEPHOCTH HCIIOJIb30BAHUSI KOMMAPATUBUCTCKUX Pe3yJbTaToBY». [IpuyuHb

aBTOP YKa3bIBACT CJIEAYIOIINE: HETOTOBHOCTh «PEAIM3AaTOPOBY; HEONPEIEICHHBIN,
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pacCIIBIBYATBIM BUJ PEKOMEHAALUMN U MPEIJIOKEHUN; OTCYTCTBUE BUAUMOM CBSI3H
MEXy BHYTPHUIIPABOBBIMH M BHEIIHENPABOBBIMU SBJICHUSAMU M IIPOLECCAMU;
ciabasi «KOMITapaTUBUCTCKasi 0Opa30BaHHOCTHY KaJIPOB.

Pe3ynbraTel cpaBHUTENBHOIO MTPABOBEACHUS MCIIOJB3YIOTCH B CJIEAYIOLIHNX
chepax:

B IIEPBYIO OYepeapb, B IPOLECCEe 3aKOHOTBOpYecTBAa. IMEHHO B naHHOU
chepe MOSABISETCS OCTpas MOTPEOHOCTh B 3HAHUHM TOTO, KAaK YCTPOEGHBI M Kak
Pa3BUBAIOTCSI  3aKOHOJATENbCTBA  MHOCTPAHHBIX  TOCYNApCTB,  IIPAaBOBBIC
UHCTHUTYTBI, OTPACIIU U MOJOTPACIH 3apyOeKHOTO 3aKOHO1aTenbcTBa. OJHAKO, KaK
YKa3bIBalOT OTEUECTBEHHbIE KOMIIAPATUBUCTHI, pa3pabOTUYUKKU MPOEKTOB 3aKOHOB
npyu OTOOpPE CPaBHUTEILHO-NPABOBBIX MAaTEPHUANIOB JOMYCKAIOT MPsSMOE WIIU
KOCBEHHOE HCIIOJIb30BAHUE IIOJIOXKEHUI HMHOCTPAHHOTO 3aKOHA, IOSBISAETCS
KEJIaHUE «CKOIMPOBAThY, «3aMMCTBOBATh», XOTs BHEIIHE CXOJHBIC IOPUINYECKUE
aKTbl M HOPMBI B HHOM COLMAJIBHO-NPABOBOM KOHTEKCTE HE MOIYT JAaTh
*KemaeMoro 3 dexTay.

Hcnonbs3oBaHrne CpaBHUTEIBHO-TIPABOBBIX MaTepuanoB 3(P(EKTUBHO Ha
NEPBBIX CTAJMIX 3aKOHOAATENBHOro Iporecca. Tak, BO MHOTHUX MapjameHTax (B
ToM umcie u B Poccun) cpenn MHGOPMAIMOHHO-aHAIMTUYECKUX MaTepuaoB K
3aKOHOMNPOEKTY BCErja Jaercss CIpaBKa O COOTBETCTBYIOUIEM 3apyOexHOM
3aKOHOJIaTEJIbCTBE.

2) Peanuzauusi BBIBOJIOB, HMTOIOB CPaBHUTEIBHO-NPABOBOIO H3yYEHHUS
OCYILECTBIISIETCS B MPOLIECCE TOJKOBAHUSA MOJOKEHUNA KOHCTUTYIIMM M 3aKOHOB.
Konctutynmonnsii cyn Poccum, pemiass HMCKIIOYUTENBHO BOIPOCHl IpaBa,
NOHMMAEMOE WIMPOKO, a 3HAYUT, JOMYCKAETCs METOJ NIpPaBOBOM aHAJIOTMU B
IIMPOKOM CMBICIIE C Y4E€TOM OOILENPU3HAHHOIO MOHMMAHHUS MpaBa, MPAaBOBOIO
rocyJapcTBa, MpaB uYeIOBE€Ka W TpaxaaHuHa. JIOKTpUHAIbHOE M HAay4YHOE
TOJIKOBAHUE 3aKOHA MOYKET MPUMEHSTh 3TOT METOJI €ILE IIHPE.

3) B mnpaBonpuMeHHMTEJNbHON TMPAKTUKE MaTepUalbl CpPaBHUTEIBHO-

MPAaBOBOI0 M3y4YE€HHUSI MOTYT TMPUHECTH ONpPEACICHHYIO0 TOJb3y. PerynspHoe
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O3HAKOMJIEHME C MaTepuajgaMu JAESTEIbHOCTH HWHOCTPAHHBIX CYJOB MOJKET
MO3BOJINTh HE TOJBKO  COBEPLICHCTBOBaTh MPOLEAYPbl  OCYILIECTBICHUS
MIPaBOCYAUS, B3AMMOOTHOILLICHHS CYJOB C APYTMMH IOCYJapCTBEHHBIMU OpraHaMu,
HO ¥ TOTOBUTBH NPEIIOKEHUS O 3aKOHOAATEIIBHOM PETYJIMPOBAHUN CTATyCa CyJOB.

4) B nesiTeIbHOCTH XO3MIliCTBYIOIINX CY0OBEKTOB 3HAHUE OOLIUX JEIOBBIX
IpaBuJ, BBOJUMBIX MEXIYHAPOJHBIMU OPraHU3alUsIMU U MEXTOCY1apCTBEHHBIMU
00ObEAMHEHUAMH,  IOPUAMYECKUX  TMpaBuil  (PUHAHCOBOM,  XO3SHCTBEHHOU
NEeATEIbHOCTH W TOProBOro 00OpOTa HWHOCTPAHHBIX TOCYAApCTB CTAHOBUTCSA
OPraHUYECKUM DJIEMEHTOM 3KOHOMHUYECKON IEATEIBHOCTH.

5) B Hay4HBIX HMCCJIEJOBAHUSIX CPABHUTEIHLHOE IPABOBEJICHUE SBISETCS
HEeHHEeHIUM ucToYHUKOM. FOpuanueckas Hayka, BOUTHIBas B CeOsl 3Ty HAyUHYIO
JUCLIUIUINHY, aKTUBHO OOOTAalllaeT CBOM METOJOJIOTMYECKUI U COAEPKATEIbHBIM
MaTepuall.

7) [l opuan4ecKkoro 00pa3oBaHms, OATOTOBKH KaJpOB CPaBHUTEIBHOE
paBOBEACHUE MPUOOPETAET MEPBOCTEIIEHHOE 3HAUCHHE. Y MEJIO0€ COMOCTaBIICHUE
HOPM M HMHCTUTYTOB HAallMOHAJIBHOTO, MHOCTPAHHOTI'O M MEXKIYyHAapOJHOrO IpaBa
MO3BOJISIET OBITH B Kypce€ COOBITHI OOIIENpPaBOBOTO PAa3BUTHSA, COIMOCTABISET
pa3Hble BAapUAHTHl MPABOBBIX PEIICHUA M BBHIOMpATh HAWIYYIIMH C Yy4eTOM

3apy0eKHOI0 OMbITA.

KonTpoabHbIE BONPOCHI:

1. Yro BKIIIOYAET B c€0s1 COICpKAHNE CPABHUTEIIHLHOTO MPABOBEICHUS?

2. KakoBbI TJIaBHBIE 1IEJIH CPABHUTEIBHOTO MPABOBEACHUS?

3. Kakoii O0OBEKT CpaBHUTENHLHOTO TMPABOBEICHUS SBJISETCS CaMbIM
pacnipoctpaneHHbIM? [louemy?

4. Kakue OIacHOCTM MOTyT BO3HUKHYTh B IIPOLIECCE HCIOIb30BAHUS
PEe3yJIbTAaTOB CPABHUTEILHOTO MTPAaBOBEACHUS ?

Cnucok peKkoMeHIyeMoii JuTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTEIbHOE TPABOBEICHHUE: JOTMa POMAHO-
TEPMAHCKOTO TIpaBa : yueOHoe rmocobue 1y1si 6akanaBpuarta U MarucTpaTrypsbl /

A. M. Muxaiinio. — 2-e u3j. [ DJIeKTpoHHbIN pecypc| — Mockaa :
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online.ru
2. Manbko A. B. CpaBautenbHOe npaBoBeaeHue [Tekct]: yueOnuk / A. B.
Maubko, A. FO. Canomarus. - M.: Hopma, 2010. - 352 c.
3. Tapanosckuii, @.B. CpaBHuTenbHOE TpaBoBecHNE B KOHIE XIX Beka
[DnexTponnslii pecypc| — Canxt-IlerepOypr : Jlanp, 2013. — 16 ¢. — Pexum
nocTymna: https://e.lanbook.com.
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JIEKIIUA 6. IPOBJIEMA KJIACCUPUKAIINN
HAIIMOHAJIBHBIX ITPABOBBIX CUCTEM

Conep:kaHue JeKIHUHU:

1. IIpaBoBas cucreMa — OCHOBHOE IOHAAITHE CPABHHUTEJIbLHOIO
NPaBOBeJACHUS

2. IIpaBoBasi ceMbsi — cienu(puIeCcKasi KATErOpusi CPABHUTEIBHOTO
NpaBoOBeIeHHS

3. Kpurepuu kiaccugukanum HAallHOHAJIbHBIX IPABOBBIX CHCTEM

1. IIpaBoBasi cucremMa — OCHOBHOE NOHATHE CPABHUTEJIBLHOIO
NpaBoOBeIeHUS

B oredecTBeHHOM nuTeparype, HauWHasg C cepearHbl XX B. KaTeropus
«IpaBoOBasi CHCTEMa» B 3HAYECHUM «HAUMOHAJIBLHOMW TMPABOBOM CHUCTEMbD»
WHTEHCUBHO pa3pabaTbiBaeTCs, W B HACTOSIIEE BpPEMs OHAa MPOYHO BOILIA B
HAay4YHBI 000pPOT, a TaKXke 3aKpenwiach B IOPUIWYECKOM TIPaKTHUKE U B
3aKOHOAATeNbHbIX akTax. Tak, B cT. 15 Konctutyuum Poccuiickoin denepannun
VCIOJIb30BaHO HOPMATUBHOE MOHSTHE «IIPABOBASI CUCTEMA.

OnHako Juana3oH NOPUMEHEHUS KATErOpUM «IpaBOBas CHCTEMa» B
TEOPETUYECKUX HCCIEIOBAHUSAX SIBIAETCS JAOCTATOYHO IIUPOKUM. DTO BBI3BAHO
psanoM 00CTOATENhCTB. [JIaBHBIMH TIPUYMHAMH Pa3HOOOpa3us B MOHUMAHUU U
ONPEJECTICHUM MPABOBOM CUCTEMBI SIBJISIFOTCS HEYETKOCTh PAMOK COAEP>KaTEIbHOU
CTOpPOHBI O00BekTa wuccienoBanus. Tak, A.X. CauaoB 1omaraer, 49ro s
MOHUMAHUS  TMPABOBOM  CHUCTEMBbI  KJIIOUEBBIMU  SIBJISIFOTCSL  KaT€TOpUHU
«ITPABONIOHUMAHUEY, KIIPABOTBOPUECTBO» U «IIPABOIPUMEHEHUE).

B cBoto ouepens FO.A. TuxomupoB B cBoeil kaure «Kypc cpaBHUTEIBHOTO
MIPABOBEICHUS» OMpPEACISIET COAEpKaHUE ATON KaTEropuu CICAYIOIIMM 00pa3oM:
«IIpaBoBasg cucrema TOCYyIapcTBa €CTb CTPYKTYPHO  OpPraHU30BaHHBIN
HOPMATHUBHBIM MAacCUB, OPUEHTUPOBAHHBIN, (GOPMHUPYEMBIM U EUCTBYIOIIMA Ha
ocHOBe oOmux npuHIuUnoB». [lo Muenuto FHO.A. TuxomupoBa, 3J€eMEHTaMU,

COCTaBJIAIOUIMMHU MPABOBYIO CUCTEMY, ABIISIIOTCS: 1) 1enu mpaBa; 2) MPUHLUIBI
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NOCTPOEHUS; 3) NOPAIOK IPABOTBOPYECTBA; 4) 3aKOHBI; 5) MOJ3aKOHHBIE aKThI; 6)
aKTbl MECTHOTO CaMOYMpaBlieHUs; 7) OAOOpPEHHBIE MEXyHapOIHO-IIPABOBHIE
CBSI3U U COOTHOIIICHHSI.

Takoe y3koe HOpPMAaTHUBHOE COJACpKAHHME IPABOBOW CHUCTEMbl, Ha HAaIll
B3TJIS1/1, HE JIa€T MOJIHOTO MpeACTaBIeHUs 00 ’TOM eHOMEHE.

bonee mmpokoe mnoHuMaHue mnpaBoBod cucrembl Berpewaem y C.C.
AJlekceeBa. ABTOp BBIJCISIET CIEAYIOMIME €€ dSJIeMEHTh: 1) coOCTBEHHO
00beKTUBHOE (TIO3UTHBHOE) TMpaBo; 2) IOpUAWYEcKas MpakTHUKa; 3) MpaBoBas
uaeonorus. Tol ke mo3uumu npuaepxkuBaercs npodeccop I'.U. Mypomues.
[IpaBoBy0 cucTeMy OH ONpeIesieT KaK «HAyYHYI0 KaTeropuio, [arollylo
MHOTOMEpPHOE  OTPAKEHHE  MPABOBOM  JIEUCTBUTEIBHOCTH  KOHKPETHOTO
rocy/apcTBa Ha €€ MHJICOJIOTUYECKOM, HOPMAaTUBHOM, WHCTHUTYLHUOHAIBHOM U
coruosiornyeckoM ypoBHAx». [lo muenuto I'.MI. MypomuieBa, mpaBoBasi cuctema
BKJIIOYAeT B ce0s CleIyIoIIMe pPa3sHOPOJHBbIE 3JEMEHTH: 1) ITOKTpUHAIBHO-
dbunocopckuit (IpaBOMOHUMAHHWE, TIOHATHSA, KAaTEropud TMpaBa W T.A.); 2)
HOPMATHUBHBIN, T.€. COBOKYIHOCTb JIEUCTBYIOIIMX B OOIIECTBE MPABOBLIX HOPM; 3)
UHCTUTYLHMOHHBIN, T.e. IOPUAMYECKHUE VYUPEXKICHUS — MPABOTBOPUECKUE U
paBONPUMEHHUTENIbHBIE U 4) COUMOJIOTMYECKUH, T.€. MPABOOTHOUICHUS,
IpPUMEHEHHUE TIPaBa, IOPUANYECKas MPAKTHKA.

Kak Buaum, uHOrJa KaTeropus «CHCTEMa» IMPUMEHSETCS aBTOpaMu K
SIBJICHUSIM TIPABOBOM PEAJIbHOCTH B IUIAHE IEJIOCTHOTO, CACTEMHOTO PACCMOTPEHUS
opaBa WM POJCTBEHHBIX €My MHTEIPAaTUBHBIX 0Opa3oBaHUM, YTO JaerT
UCCJIeIOBATENsIM BO3MOXXHOCTh HAa3bIBaTh IMPABOBOM CHUCTEMOH Ty WJIM HHYIO
LEJIOCTHOCTh TPABOBBIX SIBJICHUWH (cHCTeMa TO3UTUBHOIO TMpaBa, CHUCTEMA
HOPMATUBHBIX aKTOB, CHCTEMa UCTOYHHUKOB IpaBa M T.1.).

HeynoBiieTBOpEHHOCTh TOYHOCTHhIO MOHMMAaHUS COJIEPKATEIBHOTO acCIeKTa
IIPABOBOM CUCTEMBI, Pa3MBITOCTbIO KPUTEPUEB AJIIEMEHTHOTO COCTaBa BBI3bIBACT Y
COBPEMEHHBIX OTEUECTBEHHBIX HCCleAoBaTeNel HamepeHuss JuOO BOBCE

OTKa3aTbCsl OT DTOM KaTCrOpHHu, 00 HWCIIOJIL30BAaTh B OTOM KOHTEKCTE HUHBIC,
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CXOXHe TT0 00BEMY MPABOBBIE SBJICHUS. Peub UIET O TaKOM MOHSATHU KaK IIPaBOBas
KyJpTypa. [Ipennonaraercs nake 3aMEHHTh TEPMHH «CEMbsSI MPABOBBIX CHCTEMY,
KOTOPBI BIIOJIHE CIIOKUTCA B COBPEMEHHOM KOMIIAPATHUBUCTUKE, HA «CEMbS
IIPABOBBIX KYJIBTYP».

2. IIpaBoBasi ceMbsi — cienu(puIeCKasi KATErOpyusi CPABHUTEJIBHOTO

IpaBoOBECICHUA

Kareropust «mpaBoBasi ceMbs» CITy>KUT AJi1 0003HaYEHUsI TPYIIIbl MPABOBBIX
CUCTEM, UMEIOIIUX CXOJIHbIC IOPUIUUECKHE PU3HAKH, TO3BOJISIIOIINE TOBOPUTH 00
OTHOCUTEIBHOM E€IWHCTBE ATUX cUCTeM. [Ipn M3ydyeHMHM MHOCTPAHHOrO MpaBa U
WCIIOJIb30BaHUsl CPABHUTEIIBHOTO METOJA TOHSTHE «IIPABOBAsl CEMbS» JIA€T
BO3MOXKHOCTb CKOHILICHTPUPOBATh BHHUMAHHUE HA OIPEIACICHHBIX «MOIEISAXY,
MPEACTABISIONINX OINpPEACIICHHbIE TUIBI MpaBa, B KOTOpPbIE BXOAUT Ooyiee WU
MEHEE  3HAYUTEIBHOE  KOJMYECTBO OTUX  CHUCTEM. [E€pMHMHOJIOTMYECKOE
0003HaYeHue ATUX Ipynn paznuaHo. Hanpumep, ¢paniysckuii yaensiii P. JlaBun
UCIIOJIb3YyeT TEPMHH «ceMbsi MpaBoBbIX cuctem»; K. Ipaitrept, K.I'. D06ept —
«mpaBoBbie Kpyrm»; C.C. AIeKceeB — «CTPYKTypHas OOIIHOCTBY. TepmMuH
«IpaBoOBasi CeMbs» HaMOOJEe PACIPOCTPAHEH B OTEUECTBEHHOM U 3apyOekHOMN
JUTEpaType.

[Ton mpaBoBOl cembeil B HayuyHOM M Y4eOHOM JHMTEepaType MOHMMAETCA
COBOKYMHOCTbh HAallMOHAJBHBIX MPABOBBIX CHUCTEM, OOBEAMHEHHBIX OOUIHOCTHIO
HUCTOPUUYECKOTO (POPMUPOBAHUS, CTPYKTYPhI, HCTOYHUKOB, BEIYIIUX OTpaciied u
MPABOBbIX ~ MHCTUTYTOB, MPABONPUMEHEHHUS, MOHATHUINHO-KATErOPUaIbLHOIO
armapara u OpUIA4YeCKON HAYKH.

PacripocTpaHeHHble B KOMITAPATUBHUCTUKE CIIOBOCOUYETAHUS «IIPABOBas
CEMBSI», «CEMbSI CUCTEM IIPaBa», «IIPaBOBAsi CUCTEMA» - 3TO HE IMOHATHS, & BCETO
JIUIIH YCIOBHBIC HA3BaHUS JIJIi 0003HAYEHUSI COOTBETCTBYIOIINX TPYIIN MTPABOBBIX
dbenomenon. Emie P. J[aBua B cBoeM Tpynie « OCHOBHBIE CUCTEMBI COBPEMEHHOCTI)

YKa3bIBaJI, YTO «IIOHATHIO «IIpaBOBass CCMbA» HC COOTBCTCTBYCT Kakasi-1noo
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Ouojoruyeckas PC€aIbHOCTL; OHO HCIIOJIB3YCTCA JIMIIb B AUAAKTUYCCKUX LCIIAX,

YTOOBI BBISIBUTH CXO0ACTBO M pa3iniuus CUCTEM ,Z[CﬁCTBYI-OHICFO ImpaBa».

3. Kpurepun kiaccupukanuym HANMOHAJIBbHBIX PABOBBIX CHCTEM

B coBpemeHHBIX YCHOBHSX 0c000€ 3HAa4eHHE NPUOOPETAET BOIPOC O
KJIaCCU(UKALMU MPABOBBIX CHCTEM COBpeMEHHOCTH. HeoOX0aAMMOCTh U BaXXHOCTD
KJIacCU(pUKALMU BbI3bIBACTCA cCieayromuM. Bo-mepBbix, B XX Beke YHUCIO
HAI[MOHAJIbHBIX IPABOBBIX CHUCTEM YBEIMYMJIOCH IIOYTH BTPOE; C pPa3pyLICHUEM
KOJIOHHMAJIbBHOM CHUCTEMBI BO3HUKIM M PAa3BUBAIOTCA IIPABOBBIE CHCTEMBI
OCBOOOJMBIIMXCSA CTpaH; a C pa3pylICHUEM COLMATUCTHUECKON MNOJUTHYECKON
CUCTEMBbI Ha MPABOBOM KapTe MHUpA MOSIBISIIOTCS HOBBIE MPABOBBIE CUCTEMbI. Bo-
BTOPBIX, CYry0O HayYHBIMU IMO3HABATEIbHBIMU MpUYMHAMH. Tak Kak «riryOokoe u
Pa3HOCTOPOHHEE IO3HAHME IPAaBOBOM KapTHHBI MUpAa TPeOyeT HE TOJBKO €€
o0LIero paccMOTpPEHUs, HO U U3YYEHHsS] €€ C TOYKH 3pEHHUs O0COOEHHOTO». B-
TPETbUX, HCKIIOUUTENBHO  IPAKTHYECKUMU  LEIIMH —  TapMOHHU3ALUU
JEHUCTBYIOILIETO  3aKOHOJATENbCTBA M COBEPUICHCTBOBAHUSA  HAIIMOHAJIBHO-
IIPaBOBBIX CUCTEM.

CnoXHOCTh TMpaBOBOM KjacCU(UKAIMM HE TOJBKO B OECKOHEYHOM
MHOT0O0Opa3uy HAIMOHAJIBHBIX MPaBOBBIX CHUCTEM, HO M B TOM, 4YTO
HEPaBHOMEPHOCTh COLMAIBHOIO M HCTOPUYECKOTO Pa3BUTUS OO0YCIOBIMBAET
BO3MOYKHOCTh Ha OJJTHOM CUHXPOHHOM CpE3€ Pa3HbIX CTAJIUN MTPABOBOTO PA3BUTHUS.

[Ipobnema  knaccuduKamMy  MPABOBBIX  CHUCTEM B 3aMajHOU
KOMMapaTUBUCTUKE HMEET MOaBHIO ucTtopuio (O6osee 100 ner), B Haiei ke
JUTEPATYpPe K 3TOMY BOMPOCY OOPATHIIUCh CPABHUTENILHO HEJABHO (B IMOCIEIHUE
JECATUIIETHS) U MHTEPEC K HEMY 3aMETHO BO3pacraeT. B mouckax pa3BepHyTOU
KJacCU(UKAMKU  OCHOBHBIX NPABOBBIX CHUCTEM 3alaJiHbIe HCCIEAOBaTeNn
BBIACISUIM CaMble pa3jiW4Hble KPUTEPUH, HAayuHaAsg C 3TUYECKHX, PAaCOBBIX,
reorpapUuecKrx, pPEIUTrHO3HBIX M KOHYAs «IPABOBOM TEXHUKON» M «CTHIIEM

npaBa». Kak 3ameTtun (ppaniry3ckuii kommnapatuBuct P. Poasep, «kiaccudukanuii
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CYLIECTBYET ITOYTH CTOJIBKO 7K€, CKOJIbKO ¥ KOMIIAPATUBUCTOB.
Haunboiniee u3BeCTHBIM MpeICTaBUTENIEM BTOPOro HampasieHus siBisiercs K.
[[Baiirept. K. IIpaiireprom u I'. Kotuem B kHure «BBeneHnue B mpaBOBOE
CpaBHEHHME B YaCTHOM IpaBey, Bblimeamed B 1971 r., B OCHOBY kiaccupukanuu
IIPABOBBIX CHCTEM IIOJIOKEH KPUTEPUM «IIPaBOBOTrO CTWsA». «lIpaBoBON CTHIBY
CKJIQ/IbIBAETCS, 0 MHEHHUIO aBTOPOB, M3 MATH (AKTOPOB: MPOUCXOXKACHUA U
ABOJIIOLIMM  TPAaBOBOMl  CHUCTEMBI, CBOEOOpa3usi IOPUAMYECKOTO MBILIUICHHUS,
crenuUUecKrX MPaBOBbIX UHCTUTYTOB, IPUPOJIbI HCTOUHUKOB IIpaBa U CIOCOOOB
UX TOJIKOBaHUs, Hjeosornyeckux (axtopoB. Ha 53Toil ocHoBe paziuuarorcs
CIICNYIOIINE «IPABOBBIE KPYTW». POMAHCKUW, TEPMAHCKHAM, CKAHAWHABCKUH,
aHIJI0-aMEPUKAHCKUM, COLMAJIMCTUYECKUH, TPABO MCIaMa, MHIyCCKOE MPaBo.

B omiimune ot npeacraBuTenen 3amaIHon KOMIIAPATUBUCTUKY IOPUIAYECKAs
HayKa BOCTOYHBIX CTpaH EBpOIBI M OTEYECTBEHHBIE MCCIEHOBATEIN COBETCKOIO
nepuoAa B METOAOJOTMYECKOM IUIaHE OCHOBHBIM KpHUTEpUEM TII00aabHOU
TUIOJIOTUU ~ CUUTAIM  NPUHAAJEKHOCTh JIIOOOW  MpPaBOBOM  CUCTEMBI K
ONPENCIIECHHOMY HCTOPUYECKOMY THIy TOCYJIapCTBa, a WCTOPUYECKUN THII
rocyJapcTBa M  IpaBa  COOTBETCTBYET  OIpENEJICHHONM  OOIIEeCTBEHHO-
HPKOHOMHYECKON ¢opManmu. Tak, Hampumep, U3BECTHBIA IMPaBOBEJ COBETCKOTO
nepuoga JI.C. SIBu4 oTMeuas, 4YTo «IPUHLIUIUATIBLHOE JCJICHUE TPABOBBIX CUCTEM
Ha COOTBETCTBYIOIINE MCTOPUYECKUE THUIIBI (paboBiaaenbueckui, (eonaabHbId U
Oyp>Kya3Hblil) OTHOCUTCSI K KJIACCOBO Pa3BUTHIM OOIIECTBAM aHTAarOHUCTUYECKUX
dbopmanuii, KOTOpPHIE TOJHOCTBIO  CIOXWIWCH. J[pyroil oTeuecTBEHHBIN
uccnenoBaresib A.X. CanjoB TakXe HacTaMBaJl Ha HEOOXOJWMOCTH yYHUTHIBATH
MAapKCUCTCKO-JIEHUHCKYIO THUIIOJIOTHIO TIPaBa, B OCHOBE KOTOPOU JIEKUT KPUTEPUI
OOIIECTBEHHO-DKOHOMHYECKOW  (pOopMaIuu: «TOJBKO E€IUHCTBO TJI00ATBHOMN
MapKCHUCTCKO-IECHUHCKOM  THUMOJOTMM M  BHYTPUTUIIOBOM  Kiaccuukanuu
IIPABOBBIX CHCTEM JA€T BO3MOXKHOCTb COCTAaBUThb LIEJIIOCTHOE IIPEICTABICHHUE O
IIPaBOBOM KapTe MUPA».

A.X. CaunoB BbAenssT BHYTpU OypKya3HOro THIIa TIpaBa TpH
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B3aMMOCBSI3aHHBIE TPYIIbl KPUTEPUEB: BO-TEPBBIX, UCTOPUS MPABOBBIX CHCTEM;
BO-BTOPBIX, CHUCTEMa HWCTOYHMKOB TIpaBa; B-TPETbHX, CTPYKTypa HpaBOBOU
CUCTEMBI: BEIyIlME IMPABOBbIE MHCTUTYTHl W OTpaciu mpasa. Mcxons M3 3THX
B3aMMOCBSI3aHHBIX KPHUTEPHUEB, OH BBIJCSI CIEAYIOIIHE IPABOBBIE CEMBHU:
POMaHO-T€pPMaHCKYI0, CKaHJAMHABCKYIO, TJATHHOAMEPUKAHCKYIO, MIPABOBYIO CEMbBIO
oO1ero mpasa, MyCyJIbMaHCKYI0, HHAYCCKYIO MPABOBBIE CEMbH, CEMBIO OOBIYHOTO
MpaBa U JIaJIbHEBOCTOYHYIO PABOBYIO CEMbIO, CEMbIO COLIMAIIMCTUYECKOTO MPaBa.

B ©Oomee mno3gHux padorax A.X. CaumgoB rmpejjiaraeT Ti00aibHYIO
TUTOJOTHIO TIPABOBBIX CEMEH, OCHOBAaHHYI0O Ha COLMAIbHO-3KOHOMUYECKHUX
KpUTEpUSX, W BHYTPUTUIOBYI0 HMX KIaccU(HKaAIMIO, TMOCTPOCHHYIO Ha
IOpUIMUecKux Kputepusix. B ¢dunocodckoMm rmiaHe mnpaBoBas THIIOJIOTHS
paccMaTpuBaeTCsi MM KaK €IUHCTBO OOmIero (MCTOPUYECKH THI IpaBa),
0COOCHHOTO (IIPaBOBBIE CEMbH) U EIMHUYHOTO (KOHKPETHBIC HaIlMOHAJIbHBIC
npaBoBbie cuctembl). [To muenuto A.X. Caugosa, «rjao0anbHasi TUIIOJIOTHUS — ATO
npeporatiBa OOLIEH TEOpUU TOCYAapCcTBa W IpaBa, a KiIacCU(PUKALUSI — ITO
npeporatuBa CpPaBHUTEIBHOTO TMpaBOBEACHUS». J[Ba ATUX BHUJAa HE JOJDKHBI
MPOTUBONOCTABIISATHCS. Onu XapaKTepU3yrTCs B3aMMOCBSI3bIO,
B3aMMOOOYCIIOBJICHHOCTHIO, B3auMoonoHeHrueM. A.X. CanioB yTBepKJIaeT, 4YTo
«rno0anpHas THUIIOJOTHUS BBITIOJNHAET POJIb METOJOJIOTHUYECKOM OCHOBBI IS
knaccudukanum». Krnaccudukanms HeBO3MOXkHaA 0e3 ydeTra €€ B3aUMOCBSI3H C
OCOOCHHOCTSIMHU TJI00ANTBHON TUMOJIOTHH U HaoOopoT. [IpaBoBas kapra mupa, Mo
MHeHnI0 A.X. CauaoBa, CErojHs BKJIIOYAaeT CEMbH OOIIEro IIpaBa, POMaHO-
FEPMaHCKOTO TMpaBa, CKaHIWHABCKOrO TIpaBa, JATMHOAMEPUKAHCKOrO IIpaBa,
COIIMAJIMCTUYECKOTO TpaBa, a TakKe IMpaBa pa3BUBarOIIMXcs cTpaH. Heo6xoaumo
OTMETHUTh, 4TO cBouMH padotamu A.X. CaugoB obecreuus MPEeeMCTBEHHOCTh
CPaBHUTEJILHOTO TPABOBEJICHUS COBETCKOTO IMepuoja M 3aJI0kKUJI OCHOBY ISt
Pa3BUTHSI COBPEMEHHOM OT€UYECTBEHHON KOMITAPATUBUCTHUKH.

Cxosxue KpuTepuu Kiaccu(ukalyy MpaBoBBIX ceMei Mbl BeTpedaem y B.H.

CuHIOKOBa: OOLIHOCTh UCTOYHUKOB, CTPYKTYPBI IIpaBa U UCTOPUUYECKOTO IyTH €T0
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dopMupoBanusa. B COOTBETCTBUM ¢ 3TUMH KPUTEPUSIMH OH BBIACISAET CICAYIOIINE
ceMbU:  OOIIEro MmpaBa; POMAHO-TEPMAHCKYIO;  OOBIYHO-TPATUIIMOHHYIO;
MYCYJIbMAHCKYIO; MHAYCCKYIO; CIIABAHCKYI0. B pamMkax TOW WM MHOU NPaBOBOM
CEeMbH BO3MOXHBI, 110 €r0 CJoBaM, Oosiee APOOHBIE SJIEMEHTHI, MPeICTaBICHHbIE
OIPENICJIEHHON TPYMIIOW IMPAaBOBBIX CHUCTEM. TakK, BHYTPHU POMAHO-TEPMAHCKOM
IIPAaBOBOM CEMBH OH BBIIEIAET IPYIIly POMAaHCKOIO IIpaBa U IPYyIIy T€PMAHCKOIO
npaBa. BHyTpM aHITIOCAaKCOHCKOM NPAaBOBOM CEMBHM pa3IMYAET AHTIIMUCKYIO
paBOBYIO cucTteMy, mpaBoByto cuctemy CIIA u mpaBo OBIBIIMX aHTJIOSA3BIYHBIX
kooHu BenukoOputanuu. CnaBsHCKas MpaBoBask CEMbsl BKIIOYAET TPYIMILY
POCCHUICKOTO IpaBa 1 3aI1aIHOCIABIHCKOIO IIpaBa.

[IprmeuarenbHO, YTO IMpaBO JaTMHOaMepukaHckux crpaH B.H. Cunrokos
BKJIFOUAET B IPYIIILY POMAHCKOrO MPaBa B paMKax POMAaHO-TEPMAHCKOW MPaBOBOU
ceMbH, Torga kak A.X. CanJ0oB CUATAET BO3MOXKHBIM PAaCCMOTPEHHUE IPABOBBIX
CUCTEM JIATUHOAMEPHUKAHCKUX CTpaH B KaueCTBE 0COOOI MpaBOBOW CEMbU B CHITY
«CXOJICTBA 3KOHOMHUYECKOI0 YPOBHS pa3BUTHS, HE3aBEPIICHHOCTH
(GOpMalIMOHHOTO pa3BUTUS OOLIECTBA M, HAKOHEN, OOIIHOCTh HCTOPUYECKOTO
BO3HMKHOBEHUSI JTUX CTPaH». ABTOpP BBIBISICT MX BAKHEUIYIO OCOOCHHOCTH:
CYIIECTBOBAHHE U MEPEIUICTCHHUE MIEMEHTOB PA3JIMYHbBIX [TPABOBBIX CUCTEM: YUCTO
OOBIYHOTO MpaBa, KOJIOHUAILHOTO U MOCTKOJIOHHAIBHOTO.

B coBpeMeHHOM OTEYECTBEHHOW JIMTEPATYpPE BBIIABUTACTCSI W TAKOU
KpUTEpUil KilacCU(UKALMK HAIMOHAJIBHBIX MPABOBBIX CHUCTEM, KaK «ypPOBEHb
MPaBOBOW Pa3BUTOCTU». OTOXKIECTBIISISL «IPABO» U «IPABOBYIO cUCTEMY» (a, MO
CyTH, OTpHIlasi CYIIECTBOBAHHUE MOCJEAHEN Kak peaibHOCTh), B.C. Hepcecsui
YTBEPXKIAET, YTO «KPUTEpUd ypoBHS (M Mepbl) NPABOBOM Pa3BUTOCTU
HAIIMOHAJIbHBIX CUCTEM ITO3UTUBHOTO IIPAaBA UMEET CYILIECTBEHHOE 3HAYCHUE U IS
XapaKTEpUCTUKN OTAENbHBIX HAI[MOHAIBHBIX CHCTEM IpaBa, M I HX
KJaccu(UKaIMy B MPaBOBBIC TPYIIIHI («CEMbHY) PA3IUYHON CTEMEHU Pa3BUTOCTU
(Ha OCHOBE JAHHOM IIKajbl MOKa3aTelied MpaBoBOro pa3ButTusd)». [lon creneHbro

HpaBOBOﬁ PA3BHUTOCTH aBTOP IMMOHUMACT «CTCIICHL U MCPY» HAJIWYHUSA U BBIPAKCHUA
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€IMHBIX, OOIIEITPABOBBIX HAYAJ U MOJIOKEHUHN B TIO3UTUBHOM IPaBE TOW WU WHOMN
CTpaHbl M KJIacCCU(MUIIMPYET HAIMOHAJIbHBIC IIPABOBBIC CHCTEMBbI CIEAYIOITUM

obpazom:

- HallMOHAJIbHBIC CUCTCMBI IIpaBa C Han0o0JIee BLICOKUM YPOBHEM HpaBOBOﬁ

passutoctu (ctpanbl 3anagHoi Esponsl, CIIIA, Kanaga, ABctpanus u ap.);

- cpennepa3Butbie (Jlatunckass Amepuka, Boctounas EBpomna, Nunus,

Anonus, IOxuas Kopes, Cunramyp);

- cnabopasBuTthie (rocyaapctBa YepHoit Appuku u A3un).

Ha namr B3rmsin, naHHbI KpUTepUuid U KiaccuuKalus HEe UMEET MoJ coOou
KAKUX-JIMOO YCTOSBIIUXCS MPU3HAKOB, a HOCUT CKOpEE OIICHOYHBIN XapakTep.
H3BecTHO, uTO 3((EKTUBHOCTH MpaBa HE BCET/Ia 3aBHCUT OT CTETNIEHH Pa3BUTOCTU
dbopm mpaBa (0ObIYa, TpagUIUMHU, PEIICHUE CYJIbU B HEKOTOPHIX HAIMOHAIBHO-
IIPaBOBBIX CUCTEMAX CHIIbHEE IOCY1apCTBEHHO-IIPABOBOIO YCTAHOBJICHHUS).

Bo-BTOphIX, 3)PEeKTUBHOCTH MPABOBOTO PErYIUPOBaHUsS (UTO, IO HAIIEMY
MHEHHUIO, SBJISIETCSI KPUTEPUEM Pa3BUTOCTU IpaBa) YaCTO JIOCTUTAETCS 3a CUeT
JPYruX KOMIIOHEHTOB IIPaBOBOM CHUCTEMBI: NPABOCO3HAHUS (FOPHIMYECKOIrO
MHUPOBOCIPHUATHS) ¥ TPABOOTHOIIEHUH (MPABOBOM AESATEIBHOCTH).

OOpaias BHUMaHHE Ha MPABUIBHOCTH BHIOOpA KPUTEPHUEB ISl CO3/IaHUS
KJIaCCU(UKALMU TPABOBBIX CHCTEM, M3BECTHBIH OTE4eCTBEHHBIM topuct M.H.
MapueHko yKa3bIBaeT, YTo JIJIsl TOTO, YTOOBI KPUTEPUH KIacCU(PUKAIIMN OKA3AJIMCh
COCTOSITENIbHBIMHM, OHU JIOJDKHBI OTBEUYaTh OMNPEIECICHHbIM TpeOoBaHUsM. Bo-
NEPBBIX, B OCHOBE CBOEH MMETh OCTOSTHHBIC, ()yHIaMEHTaIbHbIE, @ HE BPEMEHHbBIE
W choydaiiHble (akTOphl, BO-BTOPBIX, OBITh HauboJiee OIpeaeIeHHbBIMU
NpU3HAKAMU-KPUTEPUSIMU;  B-TPETbUX, HMETh YCTOSBUIMICS  OOBEKTHUBHBIN
XapakTep; B-UE€TBEPTHIX, B ClIydasiX, KOI/la 32 OCHOBY KiaccupuKauuu Oepercst He
OJINH, @ HECKOJIbKO NIPU3HAKOB-KPUTEPHUEB, TO OJIMH U3 HUX HEMPEMEHHO HOJIKEH
ObITh OCHOBHBIM, JOMUHHUpYyIOIIUM. «B oTeuecTBeHHOW U  3apyOeXHOMN
CpPaBHUTEJIBHO-IIPABOBOW JIMTEpaType, - 3amedaer M.H. MapueHko, - naHHbIE

TpeOOBaHUS JajJeKO HE BCErjJa YyuuThiBaloTCs. B pesynbrare sTOro mnpu
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oTpeIeJICHUN KOHKPETHBIX BUIOB KPUTEPUEB HET OONTHOCTH MHEHHIN.

OTMeuass MHOKECTBEHHOCTh MOJXOJOB K ONPEACIICHUID KPUTEPHUEB
Kiaccudukanuu npaBoBbIX cemei, M.H. MapueHko cuuTaeT «HEBO3MOXXHBIM U
HEHY>KHBIM CBEJICHUE WX K OOIIEeMy 3HAMEHATEI0». ABTOP YTBEPKIACT, UYTO «HET
U HE MOXET ObITh 3aKOHUYCHHOW IMPaBOBOW WJIM JII0OOW MHOW KiacCU(UKAIUU U
YTO JIF00asi BBIJICTISIONMASACS TIPU STOM IMPABOBasi CEMbS C HEM30ECKHOCTHIO OyIeT
VMETh OTHOCHUTEJIBHBIN XapaKTepy.

B npunnune ¢ TakuMm MmoAaxoAoOM K KpUTEpHUsM KiacCU(UKAIMU MPABOBBIX

CEMEU MOYKHO COTJIACUTKLCH.

KonTpo/bHbIE BONIPOCHI:

1) Yro moHnmaeTcs Nmoj KaTeropuen «HalMoOHalbHAs MPaBOBasi CUCTEMA» B
COBPEMEHHOM KOMITapaTUBUCTUKE?

2) B uewm crnenudurka KaTEroOpuu «IpaBOBasi CEMbs»?

3) Kakue xnaccuukanuu HaIMOHAIBHBIX TIPABOBBIX cHUCTeM Bawm
U3BECTHBI?

Cnucok pekoMeH/1yeMoii TuTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTEIBHOE NTPABOBEICHUE: JOIMa POMAHO-
repMaHCKOTO IpaBa : yueOHoe rnocodue Jyisi 0akanaBpuaTa U MarucTparyphbl
/ A. M. MuxaiinoB. — 2-¢ u3a. [DnekTpoHHbii pecypc] — Mockaa :
WznatensctBo FOpaiit, 2019. — 465 ¢. — Pexxum noctyna: https://biblio-
online.ru

2. Mabko A. B. CpaBautenspHoe npaBoBenenue [Tekcr]: yueOnuk / A. B.
Mabko, A. FO. Canomartus. - M.: Hopma, 2010. - 352 c.

3. Tapanosckuii, @.B. CpaBHutensHoe npaBoBeaeHue B kKoHie XIX Beka
[DnexTponHbIN pecypc] — Cankrt-IletepOypr : Jlans, 2013. — 16 ¢c. —
Pexxum nocryma: https://e.lanbook.com.
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JEKIIUSI 7. MPABOBBIE CUCTEMBI EBPOIIEMCKOT'O THUITA
(CEMbsA POMAHO-T'EPMAHCKOI'O (KOHTUHEHTAJIBHOT'O)
ITPABA

Conep:xkanue JJeKIMHU:

1. IlonsaiTne, (popMHpPOBaHHE H PaCHPOCTPAHEHHE POMAHO-T€PMAHCKOH
NPaBoOBOil CeMbH

2. Oran4yuTe/ibHbIE YepPTbl W OCOOCHHOCTHM  POMAHO-TEPMAHCKOM
NPaBOBOH CeMbH

3. Pazinyusi HAUNMOHAJIBHBIX MNPABOBbIX CHCTEM B PaMKaX POMAHO-
repMaHCKOM NMPaBOBOM CEMbH

4. Oco0eHHOCTH MPABOBBIX CHCTEM CKAHAMHABCKUX CTPAH

5. JlaTuHOaAMepHUKaHCKas IPAaBOBas CeMbs
6. IIpaBoBas cucrema Slnonuu

1. IlonsaTHne, popmMupoBaHHue U PACHIPOCTPAHEHHE POMAHO-TEPMAHCKOH
NMPaBOBOM CeMbH

K pomaHo-repmaHCKOM NpPaBOBOW CEMbE OTHOCATCA MPABOBBIE CHUCTEMBI,
BO3HUKIIIME B KOHTHMHEHTAIBHOW EBpomne Ha OCHOBE PUMCKHUX, KAHOHUYECKHX W
MECTHBIX TPABOBBIX TPAIUIIUH.

Pomano-repmManckas rpaBoBas CEMbsi — 3TO ITPABOBBIE CUCTEMBI, CO3/IAaHHbIC
C MCIOJIb30BAaHUEM PUMCKOTO MPABOBOTO HACIEAUS U O0OBETUHEHHBIC OOIIHOCTHIO
CTPYKTYpbl, HMCTOYHHUKOB TIpaBa H CXOACTBOM MOHSITUUHO-IOPUIAYECKOTO
armapara.

Onpenenenne «KOHTUHEHTAIBHOTO» B Ha3BaHWM JAHHOW NPABOBOM CEMbHU
MPU3BAHO II0Ka3aTh, YTO MECTOM €€ BO3HUKHOBEHWS SBISICTCA EBpomnenckuit
KOHTHUHECHT.

TepMHUH «pOMaHO-TEPMAHCKAS» PACKPHIBAET MUCTOPUUYECKHE KOPHHU TAHHOMU
MPABOBOM CEMbBH, BKJIIOUAKOIIME, MPEXKIEC BCETO PUMCKOE IIPaBO, a TaKXKe
KaHOHUYECKOE MPaBO U MECTHOE OOBIYHOE MPaBO.

Pomano-repmanckas mpaBoBas ~Ce€Mbi  HMMEET BeCbMa  JJIMHHYIO

IOPpUINYICCKYIO HCTOPHULO. Omna cJ10kujIach Ha OCHOBE HN3y4YCHUA PUMCKOI'O IIpaBa B
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UTAIBIHCKHUX, (PPAHIly3CKMX U T€PMaHCKHX yHHMBepcuTeTax, co3maBimux B XII -
XVI B.B. Ha 6a3e CBo/10B 3aKk0HOB KOcTHHMAaHA OOIIYIO JIJI1 MHOTHX €BPOTNEHCKUX
CTpaH IOPHUIMYECKYI0 HaykKy. lIpomsomen mnpomecc, NOMy4YMBIINN Ha3BaHUE
«peuenuys pUMCKOro mnpasay. BHawane 3Ta peuenuus HOCWIA JOKTPUHAIBHBIC
(OpMBI; PUMCKOE IpPaBO HENOCPEICTBEHHO HE IPUMEHSUIOCh, H3y4YaJUCh €ro
NOHATUWHBIN  (OHI, BecbMa pa3BUTas CTPYKTypa, BHYTPEHHSS JIOTHKA,
IOpUINYECKAsl TEXHUKA.

[Iponecc dhopmupoBaHusi JaHHON MPABOBON CEMbU OXBATHIBAET HECKOJIBKO
BEKOB, BKIJIOYas JIIOXY CpeaHeBeKoBbs. P. JlaBua ykaspIBaeT, 4To pPOMAHO-
repMaHCKas IpaBOBas CEMbs B CBOEM MCTOPUYECKOM pa3BUTHM He Oblia
MPOIYKTOM JAESTENbHOCTH TOCYJApCTBEHHOM BiacTH (B 3TOM €€ OTJIMYHME OT
dbopMHUpOBaHUS AaHTIUHCKOTO OOIIETo MpaBa), a OblIa UCKIIOYUTEIEHO MTPOTyKTOM
KYJIbTYpbI, HE3aBUCUMBIM OT ITOJIUTHKHU.

C nobGenoit Oypxyas3HBIX PEBOJIOLUN U MPOBEACHUEM KOAUDUKAIMI B pse
EBPOIICUCKUX CTpaH, POMAHO-TEpPMAaHCKas IIPaBOBAasl CUCTEMa, KakK OTMEYaeT
Mypomues I'. . , npuoOpeTraeT «HaMoHAIbHBINA Xapaktepy. Hamnbonee BaxHou
U3 eBpOMNEHCKNX Komudukanuii Obuia KOAU(pUKAIUS TPaXJAHCKOTO IpaBa BO
Opanuuun 1npu Hanoneone bonamapre. @DpaHIy3CKUM TPaKIAHCKUH KOJEKC
1804r., cocTaBIEHHBIN M0 PUMCKOW MHCTUTYLIMOHAIILHON CHCTEME, B CHUIIYy CBOETO
COBEPLICHCTBA 0KA3aJl 3HAYMTEIBHOE BIUSHHUE HA PAa3BUTHE IIpaBa 3HAYUTEIBHOTO
qyucia rocyaapcCTB.

Crnenyroiieil Bexoil B CTAaHOBJIICHMM POMAaHO-T€PMAHCKON MPaBOBOW CEMbHU
Oblta koaudukamus npaBa B ['epmanuu, I'epmaHCKkoe TpakJaHCKOE YJIOXKEHUE
1896r. moCTpOEHO MO MAHAEKTHOM CHUCTEME: COJEPXKHUT OOIIyK YacThb,
3HAYUTEIBHOE MECTO YJEIAET PEryJIMPOBAHUIO HHCTUTYTA IOPUANYECKOTO JINLA U
T. 1.

B wrore B pamkax TaHHOW MPaBOBOM CEMBH CIIOKHUIOCH JBE BETBU
IPaBOBBIX CHCTEM — pOMAaHCKas, Cleayromas (paHIy3cKOH MoOJean, U

repmanckas. IlepBas Bkimouaer bensruto, ['omnanauro, Ilopryramuto, Mcenanuto,
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Wranuro u T. 1., BTOpas — Takue crpansl, Kak ABctpus, llIBennapus u 1. 1.

B Hacrodmee BpeMs pOMaHO-TEpMAaHCKAs IpPaBOBas CEMbS OXBATHIBAET
paBO CTpaH KOHTUHEHTaJIbHOUW 3amanHoi EBponbl, mogaBisiomero 00JbIIMHCTBA
rocynapctB Llentpansuoit u IOxuoit Amepuku, npaBo Anonuu, IOxuoi Kopen,
Nunone3un, Tannanna. [IpaBoBbie cucTeMbl MHOTHUX appUKAaHCKUX TOCYyAAapCTB, a
Takxke crpad bauwxuero u Cpegnero BocToka TAroTEIOT K pOMaHO-TEPMaHCKOMY
npaBy. B Adpo-azuarckoM permoHe pOMaHO-TEPMAHCKOE IPaBO BCTYIMAET B
CJIOKHO€ B3aUMOJICHCTBUE C MYCYJIbMaHCKUM U OOBIYHBIM ITPaBOM.

2. OTau4UTebHbIE YePThl U 0CO0EHHOCTH POMAaHO—TE€PMAHCKOM

NMPaBOBOM CeMbU

PomMaHo — repMaHCKyl0 MHpPaBOBYIO CEMbI0O OTJIMYAIOT CIEAYIOIIUI Pl
O0COOEHHOCTEH:

1) 3aKOH SIBJISIETCS €IMHCTBEHHBIM HCTOYHUKOM IIpaBa, YTO O3HAYaeT
MIPU3HAHUE TOJBKO MHUCAHBIX UCTOYHUKOB IIPaBa M BEAYIIYIO POJIb KOHCTUTYLIHM B
CHUCTEME HCTOYHUKOB IpaBa. AKThl HCIOJHUTEILHOMW BIacTH (IIOCTAHOBJICHMUS,
JIEKPEThI, PErJIAMEHTHI U P.) UMEIOT MOJ3aKOHHBIN XapakTep. Bmecte ¢ Tem, B XX
Beke B cTpaHax 3Tod mnpaBoBod cembu (Dpanumsa no Koncruryumm 1958r.,
OOJBIIMHCTBO CTpaH JATUHCKOW AMEpHKH), 3HAUUTEIHHO YBEJIMYHIIACh POJb
aKTOB MCIOJIHUTENBHOUN BIACTU (MHCTUTYT AETUTHPOBAHHOTO 3aKOHOAATEIHCTBA).

2) KonudunupoBaHHOCTh 3aKOHOAATEIBCTBA MO OCHOBHBIM OTpacisiM
npaBa. VCkitoueHHe COCTaBISIET B PsiA€ CTpaH aJAMUHUCTPATUBHOE IMPABO, Kak
HauOoJiee JMHAMUYHAs OTpacib MpaBa.

3) [TonnmaHue MpaBOBOM HOPMBI Kak OOIIEro MpeanucaHus Wik MOJIeIn
noBe/ieHusl. Takoe TMOHMMaHUE NPaBOBOM HOPMBI BBITEKAET W3 MPHUHIUIIA
BEpXOBEHCTBA 3aK0oHA. CTeneHb a0CTpaKIIMU TPaBOBOM HOPMbI OOBIYHO BO3pacTaeT
10 MEpE YBEINYEHUS IOPUINYECKON CUJIIbI AKTA.

4) Cyn paccmaTpuBaeTcsi, Kak OpraH NPUMEHEHHs HOPM IIpaBa B CHILY

TOr'o, 4TO IMpH PaCCMOTPCHUU ACT OH HC MOIKCT HM371aBAaTb O6H_II/IX HpCI[HHC&HHﬁ.
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Opnako B XX B. MPOMCXOAUT 3BOJIOLMUS TAKOTO MOIXO0Ja, B PE3yJbTaTe Yero
cyneOHasl MpakTUKa CTajla paccMaTpUBAThCS HCTOYHUKOM MpaBa. Pedb uueT o
PEIICHUSAX BHICIINX CYJIOB, MPUHATHIX NP Npodenax B MpaBe HA OCHOBE aHAJIOTHH
npaBa, PELICHUSX, CBSI3aHHBIX C TOJKOBAaHMEM 3aKOHa W T.J1. B KkadectBe
UCTOYHUKOB (CyOCcHMAMapHOTO XapakTepa) mIpaBa B OJTHX CTpaHax Temepb
IPU3HAIOTCS TaKKe 00IIMe MPUHLUITBI ITpaBa U 00bIYail.

5) CTpykTypa pOMaHO-T€pMaHCKOTO IpaBa MpEayCMaTpPUBAET JEICHUE
nmpaBa Ha MyOIMYHOE W YacTHOe. YacTHOE MpaBO BKIIOYACT TPAKIAHCKOE U
TOProBO€, a TaKkKe CeMEHHOe, aBTOPCKOE, MEXKIYyHApOJIHOE YacTHOE IPaBo.
[TyOnMYHBIM TPaBOM OXBATHIBAIOTCS TAaKWE OTPACITH, KaK KOHCTUTYIIHOHHOE,
aJIMUHHACTPATUBHOE, YTOJOBHOE, TPaKIaHCKO-TPOIIECCYATbHOE,  YTOJOBHO-
IPOLECCYaTbHOE, MEXTyHAPOAHO-ITyOJINYHOE TPABO.

6)  CXOXecCTh IOPUIUIECKON TEPMUHOJIOTUU, METOAOB PabOTHl IOPHUCTOB,
CUCTEMBI UX PO(HEeCCHOHATEHOM MOATOTOBKH.

7)  IlpeobmagaHwe MaTepwaabHOTO TIIpaBa HAI TPOIECCYaTbHBIM B

OTJIMYHC OT CTpaH aHI'JIO-CAKCOHCKOI'O IIpaBa.

3. Pa3inuus HAUMOHAJIBbHBIX IPABOBBIX CHCTEM B PAMKaX POMAHO-

repMAaHCKOM NPaBOBOH CEMbHU

OO6mue XxapakTEepUCTUKU JJIi BCEX POMAHO-T€PMAHCKUX MPABOBBIX CHUCTEM
HE WCKJIOYAIOT, a, HA00OPOT, MPEANOIaraloT crnenupuIecKue 4epThl KaXaou u3
HUX.

Haunbonee cyniecTBeHHbIE pa3inyvs HALMOHAJIBHBIX MPABOBBIX CHCTEM
CTpaH pPOMaHO-T€pMAHCKON CEMbH MPOCJICKUBAIOTCS B obnactu
aJIMUHUCTPATUBHOTO TMpaBa. DTO OOBICHSETCS Oo0jee TECHOW CBSI3bI0 JIAHHOMN
OTpaciii MpaBa CO CTPYKTYpPOMl OpPraHoOB TOCYJAPCTBEHHOIO YIPABICHUS, YTO
3HAYMTEIHLHO BaPhUPYETCS B PA3HBIX CTPaHAX. AJIMUHUCTPATUBHOE MPABO OOJIbIIE

3aBUCHUT OT INOJIMTHYCCKOI'O M COIIMAJIBHOI'O AMHaAMH3Ma O6III€CTBa, 9Y€M MHOTHC
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JIpyTUE OTpaciii KOHTUHEHTAJIbHOIO IMpaBa. BO3HUKHYB MCTOPUYECKH Kak
«TMOJUIEHCKOE MPaBOY», MPU3BAHHOE OOECIEUUTh OOIIECTBEHHBIA MPaBOMOPSIOK,
OHO TMOJYYWJIO 3aTeéM B CBOE BEJIEHHWE MOYTH Bce c(epbl TOCYIapCTBEHHOTO
yrpaBiieHUsl. B COBpEMEHHBIX YCIOBUSAX POJIb AJIMUHUCTPATUBHOIO IIpaBa
BO3pACTAET.

Jlpyroe pasinuve HalMOHAJbHBIX IPABOBBIX CHCTEM B paMKax pPOMaHO-
TEPMAHCKOM ITPABOBOM CEMBbE CBSA3AHO CO CTPYKTYPOM ITpaBa HEKOTOPBIX CTPAH.
Tak nnsa crpan JlaTuHCKOM AMEpPUKHM XapaKTEpPEH Ayaliu3M CUCTEMBI mpaBa. Eciu
YacTHOE TMPaBO B JITUX CTpaHaxXx CHOPMHUPOBATIOCH IO EBPOIEUCKOW MOACIH
(mpexae Bcero (hpaHIly3CKOM), TO MyOJUYHOE — UCTIBITATIO 3HAYUTEIBHOE BIUSHUE
KOHCTUTYLIMOHHBIX MHCTUTYTOB CIIIA.

CymiecTBeHHbIE OCOOCHHOCTH OTJIMYAIOT CHCTEMbBl CKAaHIWHABCKUX CTpPaH,

HCIBITaAaBIIMX MCHBIICC BIMAHHUC PUMCKOT'O ITpaBa.

4. Oco0eHHOCTH NMPABOBbIX CHCTEM CKAHIMHABCKUX CTPaH

IIpaBoBBIE CHCTEMBI B CKaHAMHABCKMX CTPAHAX IIPUHATO IEIUTh Ha JIBE
rpynnsl. [lepBas Bxmrowaer [lannro, Hopseruro m Mcnanauro, mpaBo KOTOPBIX
VUCTOPUYECKH pPa3BUBAJIOCh HAa OCHOBE IIOYTH MJACHTUYHBIX II0 CBOEMY
COJIEpKAHUIO KOMITWJISILIUKA JAaTCKOro U HOpBexckoro mpasa (XVIIB.). Bo BTopyto
rpynny Bxonar IlBeuus u @uunsanaus, rae B 1734r. Obul BBEAECH 3aKOH
IIBEJCKOT0 rOCyAapcTBa.

IIpruunHEI, MO3BOJISIONINE TOBOPUTH O CKAHAMHABCKOM ITPABOBOU CEMbE, KAK
00 000CcO0JIeHHOM TpyTIIeE:

1)  puuTenbHBIE B3aUMHBIE UCTOPUYECKHUE CBA3U U ATHUUYECKAs OJIM30CTh
JAHHBIX TOCYJApCTB;

2)  1OYTM TMOJHOE OTCYTCTBHE BO BCEX OJTHUX CTpaHax peLenuuu
PUMCKOTO IIpaBa;

3) OTCYTCTBHUE KOJEKCOB, CHCTEMATU3UPYIOUIUX OTACJIbHBIE OTpaCIU

npaBa TakK, KaK 3TO ObLJIO C/IEJIaHO B POMaHO-T€PMAHCKOW TPABOBOW CEMbE;
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4) npoxonasmui yxxe 6onee 100 neT mporecc yHuuUKaIuy mpasa cTpaH
CkaHIUHABUU.

YepThl CKAHAMHABCKOIO NpaBa.

1. 3akoH $BIAETCS OCHOBHBIM HMCTOYHHUKOM TMpaBa, a CyJbl HE MOTYT
co3llaBaTh MpPaBOBblE HOpMBL. BMecte ¢ TeM, ponb cyaa 3HauuTenbHa. Cynbps B
CKaHJIMHABCKUX CTpaHax 00jamaeT 00JbIoil CB0OOO0M B TOIKOBAHUY TTOJIOKEHUH,
COZEPKAINXCS B 3aKOHAX U JIONOBOPAX.

2. 3aMeTHO pacTeT poJib CyAeOHOW NpakTUKU B TOCIeIHUE ToIbl. B
[IIBenun, cormacHo 3akoHy 1971r. BepxoBHBIN Cyn paccMaTpuBaeT TakKue Jela,
KOTOpPBIE NPEICTABIISIIOT UHTEPEC C TOUYKU 3PEHUSI YCTAHOBJIEHUS ONPEAECICHHBIX
HAIPaBJICHUH MIPABONPUMEHUTEIBHON NEATEILHOCTH.

3. CkaHIMHABCKOE MPaBO HCIOIB3YET OOINE OPUANYECCKUE KOHIICTIIHH
poOMaHoO-repMaHcKoro npasa. Cucrema nNoAroTOBKM IOPUCTOB CXOJHA C CHCTEMO,
IIPUHATON B KOHTUHEHTAJIBHOU EBpore.

4. CkaHIMHABCKOMY IpaBy HEW3BECTHO JEJICHHE NpaBa Ha MyOJIMYHOE U
YaCTHOE, a TAK)KE Ha OTPaCIU.

5. CxaHIWHABCKOE MPaBO HE KOAUPHUIIUPOBAHO.

6. 3akoHonmarenb B CKaHAMHABCKUX CTpaHax wu30eraeT IMoJib30BaThCs
HOpPMaMH C BBICOKMM ypOBHEM 0000mieHus. ['pax1anckuii mponecc U yrojJoBHBIN
PETIAMEHTUPYIOTCSI OJJHUMH U TEMU K€ TTPaBUIIAMH.

7. XapakTepeH mparMaTU4YECKHUM MOJX0Jl K MpaBy, MPAaBOBBIM MOHITUSM U
KOHCTPYKITUSIM.

8. Pacryiiee BO3IE€MCTBHE aMEPUKAHCKOTO IpaBa. OJTO MPOSBISAETCS B
3aMMCTBOBaHUU  OTACIBHBIX  HOPUAMYECKUX  KOHCTPYKIUH, TIOHATHUM U3
aMEPUKAaHCKOTO TMpaBa, HampuMep, B cdepe MeTUKTHOW OTBETCTBEHHOCTH,
CTpaxoBaHUs U T. 1.

Takum 00pa3om, CKaHJAMHABCKOE MpPAaBO 00JIaaeT YepTaMu KaK pOMaHO-

T€PMAHCKOTO TIpaBa, TaK U YepTaMu oOIIero mpasa.
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5. JlaTHHOAMepHUKAHCKAas PAaBOBas CeMbs

Ha ceromHsmHuil 1eHb IPaBOBBIE CUCTEMBI CTPaH JIATUHOAMEPHUKAHCKOIO
KOHTHMHEHTa IPHOOpEIN 4YepThl yCTOWUYMBOM 0OLIHOCTU. B mepByro ouepenb 3TO
00yCIJIOBJICHO €IMHCTBOM UX UCTOPUYECKOU CyABbOBI (IIEPUOJI TOCIOICTBA CUCTEMBI
KOJIOHHAJIbHOI'O IIpaBa M €ro IPEOoJOJIECHUS B CBiA3UM C JOCTHXKCHUEM
HE3aBUCUMOCTH),  YCTAHOBJIEHHMEM  CXOJHBIX  COLHUAJIbHO-3KOHOMHUYECKHX
YCTPOUCTB M IIOJUTUYECKUX CTPYKTYp M Kak CJIEACTBHE — CXOACTBO B
OOJBIIMHCTBE U3 ATUX CTPAH IPABOBBIX HHCTUTYTOB.

['myOokre KOpHH KOJIOHHMAJIBHOTO MpaBa B cTpaHax JlaTuHckoW AMepHKu
IIPOSIBUJIMCH HE TOJIBKO B JUIMTEIIBHOM COXPaHEHUH HENOCPEACTBEHHOIO IECUCTBUSA
MHOTMX ITPABOBBIX HOPM M JAXE€E ILIEJIBIX CBOJIOB 3aKOHOB, HO U B YHACJIEIOBAHHBIX
OT METPOIIOJIUU IPABOBOM KYJIBTYpPbI U IOPUANYECKOTO MBIIIJICHHUS, a TJIABHOE — B
NOAJCP)KAHUM IIOCTOSIHHBIX TE€HETUYECKUX CBA3CH MEXIYy MATEpUHCKON U
nouepHel mpaBoBoil cucteMoil. Ilpu pa3zpaboTke HOBOro HaIMOHAJIHLHOTO
3aKOHOJATENbCTBA B 3HAUMUTEIIBHOM  MEPE  HCIOJIB30BAIUCh  IIPABOBBIC
KOHCTPYKIIMH, UAEU, HOPMBI, B3ThIE U3 KOJIOHHAJIBHOTO IIPaBa.

BnusiHMe wcnmaHCKOM NPaBOBOM KYJIBTYPBI, IOCTPOCHHOM Ha TPaIUIUAX
PHUMCKOTO TIpaBa, MNPENOINPENETNIO PA3BUTHE JIATUHOAMEPUKAHCKOTO IpaBa B
pycie «KOHTMHEHTAJIBHOW» CHUCTEeMBbI IIpaBa. boisiee TOro, mo AOCTHKEHUIO
HE3aBUCUMOCTH BO BTOpOM MojoBHMHE XIX B. B 3TUX CTpaHaxX Ha4daJICs MPOIECC
IIPOBECHUS BCEOOBEMITIONIEH KoaupUKauu 3aKOHOAATENbCTBA,
CHOCOOCTBYIOIIMM  MPEOJOJICHUIO  KOJOHHUAJbHOTO TpaBa M CO3JaHUIO
HallMOHAJIBHBIX ITPABOBBIX CUCTEM.

BoJIbIIIMHCTBO MPAaBOBBIX CUCTEM JIATUHOAMEPUKAHCKUX CcTpaH B XIX Beke
BOCIIPUHSUIO  CTPYKTYpy MCTOYHMKOB IIpaBa, YHACJICAOBAaHHYIO €IIE€ U3
KOJIOHMAJIbHOTO  IpaBa M  CKOPPEKTHUPOBAHHYIO IOJ  BIUAHUEM  HJIEHU
«ECTECTBEHHOW WIKOJBl NPaBa» M KOHTUHEHTAJIbHOM JOKTPUHBI HCTOYHHUKOB
IIpaBa.

N3 KOHTHHEHTAJIBHOW IIPAaBOBOM JOKTPUHBI, a B 3HAUUTECIBHOW MeEpe U3
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pPUMCKOTO TIpaBa, Oblla BOCIPHUHSATA caMa BHYTPEHHSS JIOTUKA MOCTPOSHUS
JATUHOAMEPUKAHCKUX MPaBOBBIX cuUcTeM. VMIMEHHO pHUMCKas mpaBOBask OCHOBA C
BBITEKAIOIIEH M3 Hee OOIIHOCThI0 TEPMUHOJOTMM M TMOHATUMHOIrO armapara
€OMHBIMU NPEACTABICHUSIMUA O CTPYKType MpaBa U T.J. CAENala BO3MOXHBIM
IIMPOKOE 3aMMCTBOBAHUE B CTpaHax JIaTMHCKON AMEpPHKM MHOTMX 3JIEMEHTOB
«KOHTHHEHTAJIBHOM»  IPAaBOBOM  CHUCTEMBI. TakK, OCHOBOIIOJAralOIIUM U
cucteMooOpasyromuM (HakTopoM CTaJl0 JIeJieHHe TpaBa B JTHX CTpaHaX Ha
nyonuyHoe W 4yacTHoe. OCHOBY NEPBOr0 COCTABUIIO KOHCTUTYLHMOHHOE IPaBO.
Cep/ILIeBUHOM YaCTHOTO MpaBa CTAJIO TPAXKIaHCKOE MPaBo.

Takum oOpa3oM, reHeTHYecKas CBA3b JIATUHOAMEPUKAHCKOTO IIpaBa C
MIPaBOM KOHTMHEHTAJIbHOW EBpOINBI U, B MEPBYIO0 OYEpe/lb, C UCIIAHCKUM IPABOM,
OYEBH/IHA.

Ot 00CTOSTENbCTBA  JAIOT BO3MOXHOCTH MHOTMM  3alaiHbIM |
OTCUYECTBCHHBIM KOMIIApaTUBUCTAM O€30TOBOPOYHO OTHECTH TPABO CTpPaH
JlaTuHCKOM AMEPUKM K POMAHO-T€PMAHCKOM TPYIIE KOHTUHEHTAJIbHOU CHUCTEMBI
npaBa. TakoBa, B YaCTHOCTH, MO3UIIMAS BUAHBIX 3aMagHbIX KOMIApPaTUBUCTOB JIXk.
Burmopa, Apmmkona, Honbne n Bonbda. B mpoTHBOMONIOKHOCTS 3TUM aBTOpaM
JaTUHOAMEpUKaHCKHUE uccienoBarenu besunae m 3. M. Ilac BeIACISAIOT MpaBo
ctpad JlaTuHCKON AMEpPHUKH B CaMOCTOSITEJIBHYIO TPYIITY, 3aHUMAIOIILYI0 0c000e
MECTO B KJIaCCU(UKAIINH MPABOBBIX CUCTEM MHPA.

Takoil KpynmHEHIMi aBTOPUTET B 00JACTH CPABHUTEIBLHOTO MPABOBEICHUS,
kak P. JlaBuz, BbICKa3bIBa€T MHEHHUE O TOM, YTO JJATUHOAMEPUKAHCKOE IIPaBO, XOTS
U TNPUHAIJICKUT IO CBOCH CTPYKType M OOIIMM 4YepTaM K POMaHO-TE€PMAHCKON
MPaBOBOM CEMbE, 3aCIIy’KUBAET TOTO, YTOOBI OBITh BBIJICIICHHBIM B paMKax 3TOH
CEMbU B OTACNIBHYIO TPYIIy, TMOCKOJBKY OHO 00JaJaeT HEKOTOPHIMU OCOOBIMHU
YyepTaMu, HE XapaKTEPHBIMU JIJISI IPYTUX CTPAH POMAHO-TE€PMAaHCKON CEMBbH.

OTtedecTBEHHBIE TMPaABOBEIbI B OOJBIIMHCTBE CBOEM pPacCMaTPUBAIOT
JATUHOAMEPUKAHCKYK) TNPABOBYI0 CEMBI0 KAK CAMOCTOSITEJIBHYIO TPYHITy

MpaBoBbIX cucTeM. OHM BKIIIOYAIOT €€, KaK MPaBWIO, B IPYIIILYy POMaHCKOTO ITpaBa
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B PaMKax pOMaHO-T€PMaHCKOM IIPABOBOM CEMbH.

OnHako €cTh U JIpyroe MHEHUE, COTJIACHO KOTOPOMY JaTHHOAMEpPUKaHCKas
IIpaBOBasi CEMbs 3a MOCJEIHUE CTO JIET Mpruodpesa YepThl YCTOMUMUBON OOITHOCTH,
U CEerojHd  CTAJ0  BO3MOXHBIM  PAacCMOTPEHHME  IIPaBOBBIX  CEMeEH
JaTUHOAMEPUKAHCKUX CTpaH B KayecTBE OCO0O0W MpaBOBOM CEeMbU B CHIY
«CXOACTBA DKOHOMHYECKOTO YPOBHSA pa3BuTH, HE3aBEPLICHHOCTH
(GbOpMaIIMOHHOTO Pa3BUTHS OOIIECTBA M, HAKOHEI, OOIIHOCTh HCTOPUYECKOTO
BO3HMKHOBEHHUSI 3THUX CTpPaH BBIABIAET MX BaXHEHIIYI0 OCOOEHHOCTH:
CYLIECTBOBAHUE U MEPEINIETEHUE ITIEMEHTOB PA3JIMYHBIX IIPABOBBIX CUCTEM: YHCTO
0OBIYHOTO MPaBa, KOJOHUAIBHOTO U MOCTKOJIOHUAIEHOTOY.

B roasl OGopbObI 3a HE3aBUCUMOCTh JIATHHOAMEPUKAHCKOE IPABO
UCIIBITHIBAJIO BIIMSHUE HJIEW CEBEPOAMEPUKAHCKOIO KOHCTHUTYLHMOHANIM3Ma (uaes
pa3zelieHus BJIaCTeH ¢ CUJIbHOW MPE3UEHTCKOM BIACThIO, (henepannsM, CyaeOHbIHN
KOHCTUTYIIMOHHBIA Haa30p T.4.). IlepBble naTMHOaMEpUKAHCKHE KOHCTHTYLHU
BOCIIPUHSIM MHOTHE WHCTUTYTHI, paHee amnpoOupoBaHHbie B DenepanbHOU
Konctutynun CIIIA.

Coznanue naTuHOaMepUKaHCKuX (peneparuii, Takxke kak u B CIIIA, He 65110
CBS3aHO C pEIICHHEM HalMOHaIbHOro Bompoca. Kaxnpiii cyObekT denepanuu
UMEET CBOIO MPABOBYIO U CY/IEOHYIO CHCTEMBI.

To o6cTosiTenbeTBO, UTO 00pA3LOM AJIS TATUHOAMEPUKAHCKOTO MyOIMYHOTO
npaBa sBunack Kouctutymus CIIA, uMeer cBoe uctopuyeckoe OOBSCHEHUE.
Koncturynuss CIIA B TeyeHHe [AOCTAaTOYHO [JIMTEIBHOTO BPEMEHU Oblia
€IMHCTBEHHON NEeHCTBYIOIIEH MUCAHOM pecnmyOJMKaHCKOM KOHCTHTyluen. Kax
BepHo  ormeuaer  npod. A.X.CamgoB,  BOCHpHUSITHE  aMEPUKAHCKOIO
KOHCTUTYLIMOHHOTO 00paslla JaeT OCHOBAaHHE TOBOPUTh O <«JIyaJIn3Me»
JJATUHOAMEPUKAHCKOTO TMpaBa, O COCAMHEHUM B HEM EBPONEUCKOW U
aMEPUKAHCKOW MOJEIH.

Takum o6pazoM, B cCWwily CHEAYIOUIMX MPUYUH MBI  BbIIEISEM

JATUHOAMEPUKAHCKYIO IPABOBYIO CEMbBIO B OTJIEIbHYIO CAMOCTOSATEIbHYIO IPYIILY.
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OTO0, BO-NEPBBIX, MPUUYJIMBOE MEPEIUVIETEHHE NMPAaBOBBIX B3IVISA0OB U HOPM B
JATUHOAMEPUKAHCKOM IIpaBe, CBA3aHHOE C OCOOEHHOCTSIMHU MPABOBBIX CHUCTEM B
NEPHUO/]T TOCIOJICTBA KOJIOHUAILHOTO MpaBa. Bo-BTOPhIX, OOIIHOCTh UCTOPUUYECKOMN
CcynpObl B meproa OOpbOBI 3a HE3aBUCHMOCTH, BBIPA3HMBINASNCS B OCOOCHHOCTSX
KOHCTUTYIIMOHHOT'O CTPOUTENBCTBA U KOAU(DUKALIMH, TIPOUCXOIMBILECH B TEUECHUE
CIEAYIOUIEro 3a 3aBOCBAHMEM TOCYJAPCTBEHHOM HE3aBUCHUMOCTHM II€pHUOAA, YTO
3aJI0’KUJI0 OCHOBY ISl JaJIbHEHIIero (OpMHUPOBAHMS HAIIMOHAIBHBIX IPaBOBBIX
cucteM. B-tpetbux, ¢ cepenuHpl XX Beka HaOJNIOAAeTCA  yCUJICHUE
HAJrOCyIapCTBEHHOTO PErHOHAIBHOTO U OJHOBPEMEHHO B3aUMHOIO IIPABOBOIO
BIIMAHUSA  cTpaH JlaTuHCKOM  AMEpHKHM, CTpEMJICHHME K  MHTErpauuu
(3KOHOMHUYECKOW, TOJUTUYECKOW U Tpody.). B-ueTBepThIX, NpUMeEYATENHHO
OTpa)K€HUE CWJIBHBIX (PYHKIIMNA TOCYyJapCcTBa B SKOHOMHUYECKOW M MHBIX cdepax,
CTpEMJICHHE OrpaHUYMUTh Kanutamuctuyeckue MoHononuu  (KoHctutynms
Mekcuku 1917 ropma), rocygapcTBO XapaKTepU3yeTcss Kak rapaHT COLMATIbHON
CIIPaBEIMBOCTH.

JlaTmHOaMepUKaHCKasi NPaBOBAasl CEMbs, HAa HaIl B3IJIAA, MMEET IIPaBO
CErOJIHs NMPETEHI0BaTh HA CAMOCTOSITEJIbHOE MECTO Ha NPABOBOM KapTe MHpA, B
TOM 4YHUCJIE€ W B CHJIY MacIITa0HbIX MPOLECCOB YHU(DUKAIMU TMpaBa CTpaH
JlatuHckoit AMepuku. MeXayHapoIHbIe JOTOBOPHI U KOHBEHIMU MEXAY STUMHU
CTpaHAMHM, HA4YaJI0 KOTOPBIM IOJOKEHO €lle ¢ KOHIA 19 Beka, co3JaHue COK30B
JATUHOAMEPUKAHCKUX TOCYIApCTB, CBUAETEIBCTBYIOT O CTPEMJIEHUH CTpPaH
JlatuHCKON AMEpUKM K YHUBEPCAIM3MYy B PEIICHWH BOMPOCOB YHUDHUKAIIAN
npaBa. OHO BBIPAKAETCS B TOM, UTO CTpaHbl JIaTHHCKOW AMEPUKH Ha IPOTSHKEHUN
JUTUTEILHOTO BPEMEHHU BIUIOThH JI0 Havajia BTOPOW MUPOBOW BOWHBI pabOTaIM Haj
CO3/IaHMEM KOJIEKCOB MEXIYHAPOJHOT0 MyOJMYHOTO H  MEXIYyHApPOJHOTO
YaCTHOTO IpaBa.

Ceronnst yaudukanus npaBa B cTpanax JlaTuHCKON AMEpUKU MPOIOIKAET
paccMaTpuBaThCA Kak oOO0S3aTENbHOE YCIOBUE CYIIECTBOBAHUS TapMOHUYHO

CBA3aHHOI'O COO6IHCCTB3 CTpaH 3TOro peruoHa.
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Bce 310 JaeT HaM OCHOBaHME TOBOPUTH O JIATHHOAMEPUKAHCKON MPaBOBOM

CEMbEe Ha COBPEMEHHOM MPaBOBOM KapTe MUpa.

6. IIpaBoBasi cucrema AAnonnu

[IpaBoBor cucreMe SNOHUM XapakTepeH Ayaliu3M, CBS3aHHBIM C
COYETAHUEM U MAapaJUICIbHBIM JACHCTBUEM TPAAUIIMOHHBIX HOPM, CIOKHBIIUXCS B
IIPOLIVIOM M peLenupOBaHHBIX B KOHIE XIX B. pOMaHO-reépMaHCKUX IPABOBBIX
MOJIEJICH.

Konuenmusa npasa B SAnoHuu cioxunach MOJ BIMSHUEM KUTaMCKOM. Bo
IJIaBy yTJIa OHAa CTaBWJIA «PHILY», T.€. YTOJIOBHBIN 3akOH. Cama cucTtema Mmoyduia
Ha3BaHHE «PUIYpE», U €€ JKECTOKOCTh IpHBENA K TOMY, YTO K IpaBy CTaAIA
OTHOCUTBHCSA OTPULATENIBHO. DTa TPAaULMs KUBA B SIMOHCKOM CO3HAHHH, U CIIOBO
«MPABO» HEPEJIKO ACCOLMUPYETCS C TEOPHMOM — CUMBOJIOM KECTOKOCTH.

HopMmbl 00miexuTust smoHneB ObUIM BbIPaOOTAaHBI MOJ] BO3ACHCTBUEM
PEIUTUO3HBIX MPEACTABICHUM CUHTOM3Ma, Oyanu3Ma U KOHQYIMAHCTBA. ITO
TpaJMLIMOHHBIE HOPMBI TOBEJIECHUS B SAMOHCKOM 00IIecTBe — «rupu». [upu
TPAKTYETCs KaK JOJIT YECTU. DTO YYBCTBO J0JIra NMEPe] ONPeIeICHHbIM JIUIIOM WIH
OTPEJEICHHON TPYIION, @ HEBBIIIOJHEHUE TaKOTO HPABCTBEHHOTO 00s3aTEIbCTBA
BJ€YeT 3a COOOM HEIOBOJBCTBO WJIM pPa30uyapOBaHHWE YKAa3aHHOTO JIMIA WIH
IPYIIIIBL.

Tsokymmuiics — smoHenr  cyJeOHOMY — pa3OMpaTesbCcTBY  MPEANOYUTAET
MIPUMHUPEHHE.

Bce oOmiecTBeHHbIE OTHOLIEHUS! YNMOAOOJIEHBl CEMEWHBIM OTHOIICHHSM H
JOJKHBI PETYJIMPOBATHCS IPABUIIAMH, OTHOCSIIIIUMUCS K CEMBE.

['mpu HEe MOTryT paccMaTpuBaThCcsi Kak TIpaBOBbIe, a TeM Ooree
3aKOHOJATEIbHO CAaHKIIMOHUPOBAaHHbIE HOPMbI. TeM HE MeHee, OHM OKa3bIBalOT
CYILIECTBEHHOE BO3JICCTBHE HA MPABOBBIE OTHOLIECHMUS.

Brnusaue rupu Oonee 3HauuMo B cdepe CEMEHHOTO TpaBa, BOMPOCHI

KOTOpPOr'0 pa3peliarnTcs B OCHOBHOM C IIOMOIIBIO BHYTPEHHHMX Pa3OMpaTENIbCTB,
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6e3 oOparieHus B Cy/I.

P.JlaBun yTBep>Kaai, 4yTo B MOBCEIHEBHOW KU3HU SITIOHIIEB OIpPEACIIIONIee
3HAQUYEHHE UMEET HE MPaBO, a TPAAULIMOHHBIA KOMIUIEKC MOPabHO-3THYECKHUX
HOPM THPH.

B kayecTtBe OCOOEHHOCTM TMPABOCO3HAHWSA WJIM T[OBEJCHUS SITIOHIICB
yKa3bIBaCTCS HA CTPEMJICHUE TPAKIAH peliaTh KOH(PIMKTHBIC CUTYallud, MUHYS
cyneOHyto mporeaypy. ['1aBHas mpuYMHA 3aKITIOYAETCS B CIOXHOCTH CyACOHOU
IPOLIETYpPbl, CBSI3aHHOM C 3aTSKHBIM XapakTEpPOM CyJIeOHOTO pa3OupaTesbCcTBa U
OOJBIIMMU PACXOJAMH.

CoBpemMeHHOE SAMOHCKOE TMPaBO HapsAAy C CyIaeOHOM mpoleaypoun
NPEOCTABISACT TSHKYIIMMCSL TaKXe€ BO3MOXHOCTh BBIOpaTh CHEIUATBHYIO,
3aKpeIvieHHY0 B ['pakaaHCKO-MPOIECCYaTbHOM KOJEKCE MPUMHUPUTEIBHYIO
IIpOLENYPY.

Ceronus B SINOHUM CYIIECTBYET COBPEMEHHOE 3aKOHOJIATEIILCTBO, KOTOPOE
pOAHUT SIMOHUIO C MPABOBBIMU CHCTEMaMU 3amnaja, i B YaCTHOCTH C POMaHCKUMHU
MPaBOBBIMHM CUCTEMaMH KOHTHHEHTAIbHOW EBpOIIHI.

K BecrepHmzanuu mnpaBa B SnoHum mnpuOeriv, Korja Hadalach 3I0Xa
Mbiinzu (¢ 1868r.).

C 1869 rona 6bu1 HayaT mepeBOA (PPaHITy3CKUX KOJIEKCOB, KOTOPBIM OBLI
3aKOHYEH B TedeHue IATH Jier. Haumbaga ¢ 1872r. Obuia MOATOTOBIIEHA Ii€jIas
cepusi KOJIEKCOB, pa3paO0TaHHBIX C TOMOIIBIO (PPAHITY3CKUX HOPUCTOB, HEMEIIKUX
U Jaxe aHrauickux. B 1882r. ObM NMpHHATH YTOJIOBHBIM KOJASKC M YTOJIOBHO-
MpoIeCCyalbHBIN KOJEKC, COCTABICHHBIC MO (PpaHIly3CKOMY 00pa3iry.

B 1890r. mpunumaroTcss 3akOHBI O CYJIOYCTPOMCTBE U [ 'paskmaHCKo-
MPOIIECCYaTbHBIN KOJEKC, COCTABICHHBIE MO/ BIUSHUEM HEMEILKOTO IpaBa.

[To mogenu repmanckoro I'paxaaHCKOro yjaoKeHus OCHOBAH I paxaaHCKun
KOJZieKCc, BCTynuBIIMi B cuiy B 1898 romy. OH Obin momosiHeH ToproBbiM
KojiekcoMm (1899r.).

ITocne 1945r. B simoHCKOE TTpaBO ObUIM BHECEHBI OU€Hb BAXKHBIC U3MEHEHUS.

79



Pedopmpbl, ocyiiecTBieHHbIE B TOT MEPHOJ C LIETBIO JIEMOKpAaTH3aIlMH CTPAHBI,
HOCST aMEpPUKAHU3UPOBAHHBIM, a HE CHEeUU(PUUYECKH SITMOHCKUN Xapakrep. IOTu
pedbopmbl mamu SAnonum HoByr Koucturyuuro (1946r.). beuia mepectpoena
cyneOHas cucteMa, BHECEHbl U3MEHEHUS B ICWCTBYIOUINE KOJEKCHI.

[Tocne 1945r. x BIMSHUIO POMAHCKUX IPABOBBIX CHUCTEM J100aBUIOCH U
JIaYKe CTaJI0 KOHKYPUPOBATh C HUMH aHIJIO-aMEPUKAHCKOE BIUSHHUE.

OpaHako SIMOHCKOE OOIIECTBO €Ille J1ajeKo OT OOLIECTBa €BPOMENUCKOro H IO
CBOEH CTPYKTYpE, U IO CBOUM HpaBaM.

NunuBuayanusM HUKOrJa HE WMEN KpEeNKUX KOpHed B SlnoHuw.
ConumanbHbple CTPYKTYypbl U JHOEpanbHBIA TyX, KOTOpbIE MPEANOIaratoTcs
KOJIEKCAaMHM  €Bponeiickoro oOpasla, JWilb B HE3HAYUTEIBHOM CTENEHU
CYILLIECTBYIOT B SIIOHCKOM JEHCTBUTENBHOCTH. K TOMY K€ IpaBO, CKOIMPOBAHHOE
10 3amajHoMy o0Opasily, B CYIIHOCTH, PETYJIUPYET JUIIb HE3HAUUTEIbHYIO YacTh
oO1IeCTBeHHOM XU3HU SINOHUU.

[IpumeHeHnEe COBPEMEHHOIO IIpaBa HarajdkuBaercs B fmoHuuM Ha
MUCTUYECKUA CEHTUMEHTAIIM3M SITOHIIEB, OOJIBIIE JIOOSIIMX MO33UI0, YEM JIOTHKY,
U JIOBOJBHO PaBHOAYUIHBIX B CHIy CaMOW HMX HCTOPUU K HUAESIM CBOOOABI U

YCJIOBCUYCCKOT'O JOCTOMHCTBA.

KoHTpoJibHBbIE BONIPOCHI:

YTo Takoe «peuenuuss puUMCKOTo IpaBa»?

B 4em oTimume poMaHCKOM BETBH OT FEPMAHCKOW MPABOBOM CUCTEMBI?
IIprunHEl pactipoCTpaHEHUs: POMAaHO-ITE€PMAHCKOMN IIPABOBOM CEMbHU.

KakoBbl ~OCHOBHBIE OTJIMYUTEIbHBIE OCOOCHHOCTH POMAaHO-T€PMaHCKOM
MPaBOBO ceMbu?

5. IlpoGieMbl  kiaccupuKalUU CKAaHAMHABCKOTO, JATHHOAMEPUKAHCKOTO U
AIIOHCKOTO IIpaBa.

b

CnucoK peKkoMeHAyeMoil JTuTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTEIbHOE TPABOBE/ICHUE: JOTMAa POMAHO-
TepMAaHCKOTO MpaBa : yueOHoe nocodue /i 0akaiaBpyuata U MarucTparypsl /
A. M. MuxaiisoB. — 2-e u3j. [DnekTpoHHbIi pecypc] — Mockaa :
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JEKIIHS 8. MIPABOBBIE CUCTEMBI EBPOIIEHCKOI'O THIIA.
CEMb AHI'VIOCAKCOHCKOI'O, HJIM OBIIEI'O ITPABA

ConepikaHue JIeKIUU:

1. ITonsiTHe U coaepkaHue 00IETr0 MPaBa

2. CraHoBJieHMe U pPa3BUTHE 001Ier0 MpaBa

3. OcCHOBHBbIC HCTOYHMKH AHIJIOCAKCOHCKOIO NPaBa

4. OCo0eHHOCTH COBPEMEHHOI0 AMEPHKAHCKOI0 NpPaBa

1. IlousiTue u coaep:kaHue 001LIEro MpaBa

OOmee mpaBo YK€ B TEUEHHUE [JIMTEIBHOTO BPEMEHH JACHCTBYeT Ha
tepputopusix Benukoopuranuu, CIIA, Kananel, ABctpanuu, HoBoit 3emanaum,
Nupuu u ap.

Tepmun «obiiee mpaBo» CleAyeT OTIMYATh OT APYTUX COOTHOCSIIMXCS C
HUM TEPMHHOB, TaKMX, B YaCTHOCTU, KaK «aHIJIMMCKOE TIpaBO» WU K€
«AHIJIOCAKCOHCKOE MPaBO».

TepMHH «aHIJIOCAaKCOHCKOE MPAaBO» B CTPOIOM €ro MOHMMAaHUHM OTHOCHTCS
TOJIBKO K CAMOMY PaHHEMY — aHTJIOCAKCOHCKOMY MEPUOAY pa3BUTHS (HEOdaIbHOTO
rocysiapcTBa M IpaBa B AHIJIMH, B TO BpeMs KaK TEPMHUHOM «oOlIee MpaBo»
o003HavaeTcsl MpaBoBas cucteMa AHIJIUMU, chopMHUpOBaBIIascs no3anee. B cBoro
ouepeib, TEPMHUH «OOIlIee NPaBO» HE CIEAYEeT TaKKe OTOXKIECTBISATh MU C
TEPMHHOM «AHTJIUHACKOEY, WIH «OPUTAHCKOE», MPaBO.

AHrnuiickoe mpaBo Bcerga ObLJIO M OCTAaeTCsl JOMUHHUPYIOIIEH YacTblo,
SIpOM TIPaBOBOI CHCTEMBI O0ILIEro MpaBa.

OObmee mpaBo — 3TO cucTeMa, Hecyllas Ha ceOe TiIyOOKuil OTHedaTok
VMCTOPUM aHTJIMMCKOrO Ipasa, a 3ta ucropus BILIoTh 10 XVIIIB. sBisnace He yeM
VHBIM, KaK UCKJIFOUUTEIBHO UCTOPUEN aHTIIMHUCKOTO MIPaBa.

Tepmun «oOmiee MpaBo» MHOTHE KOMMAPATUBUCTBI YHOTPEONSIIOT B
«IIUPOKOM» M «Yy3KOM» CMBICIIE CJOBa. B mIMpoKoM cMbicie «obiee mpaBoy

O3HAYaeT IIOJHBIN OXBaT, TOTAJIBHOCThb OXBAaTa BCCX HAIIMOHAJIBHBIX IIPABOBLIX
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CHCTEM, BXOIAIIMX B IIPABOBYIO CEMBIO AHIJIOCAKCOHCKOrO mpasa. B y3kom
CMBICJIE CJIOBa «OOIIee MpaBo» paccMaTpUBAETCA KaK COCTABHAsl 4acTh MPaBOBOM
CEMbHU aHTJIOCAKCOHCKOTO MpaBa, UCTOPUUYECKH CIIOKUBIIAsAcs B Bennkodbpuranuu
U3 PELICHUA KOPOJIEBCKUX (BECTMHUHCTEPCKHMX) CyAOB. B JaHHOM H3Ha4YaJbHOM
3HAQYEHUH «O0IIee MpaBo» MPOTUBOCTOUT UCXOJAIIEMY OT MapiamMeHTa CTpaHbl
TaK Ha3pIBAEMOMY «CTaTyTHOMY IIPaBY», a TAaKXKe MpaBy B BHUJIE HOPM U Cy1eOHON
IPaKTUKH, IOPOKIAEMOMY aHIJIMIUCKUMHU Cy1aMH «CYyAaMH CHPaBEITUBOCTI.

B  oreuectBeHHOW  yueOHONW M  METOJMYECKOM  JUTEpaTrype MO
CPaBHUTEJIHLHOMY MPABOBEACHUIO TEPMHUH «O0OIee MpaBO» YacTO HCIHOJIb3YyETCs
KaK CHHOHHM TEPMHHA «aHTJIOCAKCOHCKAs IIPAaBOBAsI CEMbD).

Cnenyer BBIIEIUTh OCOOEHHOCTH OOWIIEro IpaBa, BBICTYMAIOUIETO B
KAa4eCTBE IIPAaBOBOM CEMBH, TO, UTO OTJIMYAET €r0 OT APYTHUX IPABOBBIX CEMEM.

Bo-nepBrix, 00111ee mpaBo Mo CBOEH MPUPOAEC U COJCPKAHUIO SIBIISIETCS
cyleickuM mpaBoM. JTo mpaBo B BenukoOputanuu, CIIA u B Ipyrux crpaHax,
r7e OHO PYHKIIMOHUPYET, TPATUIIMOHHO CO3/IaBAJIOCH M CO3/1AETCS CYIbIMH.

B ocHoBy 00111er0 npaBa W3HA4YaJIbHO OBLIM 3aJI0)KEHBl U OCTAIOTCSA TaM JI0
CHUX IOp pELIEHUsI KOPOJIEBCKUX CYJOB — B AHIJIMM, perieHns BepxoBHOTO cy1a 1o
BOIIPOCAM KOHCTUTYIIMOHHOCTH OOBIYHBIX («TeKyummx») 3akoHoB — B CIIA,
BEPAUKTHI BBICIINUX CY/IeOHBIX MHCTAHIIMN TT0 aHAJIOTMYHBIM BomipocaM — B Kanane,
ABCTpaJIM ¥ APYTUX AHTJIOSA3BIUHBIX CTpaHAaX.

Bo-BTOpbIX, 00III€e MpaBo, O CPABHEHUIO C APYTHUMH MTPABOBBIMHU CEMbSIMH,
HMMEET SIPKO BBIPAXKEHHBIN «Ka3yaldbHBIID XapakTep, 3TO CUCTEMa IOMUHUPOBAHUS
«MOPELENCHTHOTO» IpaBa M IMOJHOTO WM MOYTH MOJHOTO OTCYTCTBUS
«KOAU(UIIMPOBAHHOTO» TTIpaBa.

B Anrmmm, naunmHas c¢ konna XVIIIB., cucrematnuyecku coOupanuch U
U3/IaBAIMCh B clelHalbHbIX «ExeromHukax» cyaeOHsie otyeThl. Co BTOpOU
nosioBuHbl XIXB. B BenmkoOputanum u3garorcs Tak HasbiBaemble «CyneOHbIC
OTUETHI», TNe MYOJUKYIOTCS PEIICHHWs] BBICIIUX CyACOHBIX WHCTaHIIUH,

BBICTYMAIONIME B KayecTBE CYyAEOHBIX MPEUEACHTOB TMpPU PACCMOTPEHUU
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aHaornyHbIx nen. Hapsgy c¢ stum myOnukyrorcs Takxke «ExenenenbHbie
cyneOHble 0T4eTh», «Beceanrnuiickue cyaeOHbie 0T4eTh», «CyneOHbIe OTYETHI 10
CeBepHoii Upnangun» u np.

Pe3skas axkTuBHM3anpsg NOPaBOTBOPYECKOM  JEATEIBHOCTH — AHIJIMMCKOIO
napiaMeHTa B Havaie XIXB. crmocoOcTBOBaja MOBBIIIEHUIO POJU CTAaTYyTHOTO
IIpaBa.

B BemukoOputanuu B Haudane XIXB. cTamum u3naBaTbCs Tak Ha3blBaeMble
KOHCOJIMIUPOBAaHHBIE AaKThl, BOWpaBIIME B ce0 B YHNOPATOYEHHOM BHJE,
IIPUMEHUTENBHO K PA3JIMYHBIM IIPABOBBIM MHCTUTYTaM, HOPMBI, COAEPIKAIINECS B
paHee U3JaHHbBIX NapJIAMEHTCKUX AKTaX.

B-TpeThux, B mpolecce CBOEro BO3HUKHOBEHUS U Pa3BUTHA 00Ilee MpaBo
OBbLIO TOJBEPKEHO JIMIIb HE3HAUNTEIHLHOMY BIMSHUIO PUMCKOTO TpaBa.

[IpuunH crnaboro BIMSHUS PUMCKOTO MpaBa Ha 00Ilee MpaBO CYLIECTBYET
n0BoIbHO MHOTO. Tak M. H. Mapuenko BblziesIeT ciaeayronme: 1) puMckoe npaBo
MMEJIO TPEUMYIIECTBEHHO YACTHBIM XapaKTepP, TOrAa KaK BECTMUHCTEPCKHUE CYbl
pemiand B Mpejenax CBOEW IOPUCAMKIMKA HE 4YacTHbIe, a MyOJUYHO-IIPaBOBBIC
CHOpbI; 2) HOPMBI, HWHCTUTYTHI, JOKTPUHBI PHUMCKOTLO IIpaBa OKa3aJIuCh
HECOBMECTHUMBI C MECTHBIMH TPATULIMAMU U 00bIYasIMU; 3) OCOOEHHOCTH MPABOBOM
CUCTEMbI AHTJIMH HE BbI3bIBAIA HEOOXOJMMOCTH BBIX0/1a 32 PAMKH OOIIIETo MpaBa.

B-uetBepThiX, o0mIee MpaBO MPHUAAET MOBBIIICHHYIO POJb U 3HAYUMOCTD
MPOIIECCYyabHOMY MpaBy IO CPAaBHEHUIO C MAaTEpHAIBHBIM IpaBoM. B cymax
o011ero npapa yAeseTcs IOBBIIIIEHHOE BHUMAHUE HE CTOJIBKO caMOMy Cy/1e0HOMY
pPELIEHUI0, CKOJBKO MPOLEIype MNPUHATHUS 3TOr0 peHieHus. ITO OOBACHAETCS
C1a0OCThIO Ppa3BUTUSL CTATYyTHOTO IIpaBa, B CHJIy 4YEro AaHrJuMHCKHE CYJbl
BBIHY/I€HbI ObUIM (POPMHpPOBATH B IPOLECCE CBOEU IESATENILHOCTH HE TOJIBKO
HOPMBbI MaTEPUATBHOTO, HO ¥ IIPOLIECCYAIBHOTO IIPaBa.

AHIIMIICKOE MPaBO IO CBOEM MPUPOAE «ITO HE IPAaBO, HU3YUYEHHOE B
YHUBEPCUTETE, HE MPABO MPHUHIMIIOB, HAOOOPOT, 3TO MPABO MPOLECCYAIUCTOB U

IPaKTUKOB.

84



B-msiTeix, oO0miee TpaBO  OTAWMYAETCS JOBOJBHO BBICOKMM  ypPOBHEM
HE3aBUCHUMOCTH CyJeOHOM BJIaCTM IO OTHOIIEHHIO KO BCEeM JAPYyruM
roCyapCTBEHHBIM BJIACTSM.

P. laBuz oTmMeqaer, 4To «CyAbl B AHTIIMM — 3TO HACTOAILIAS BJIACTh. IMEHHO
UM AHrMs 00s3aHa co3aHrueM OOIIero Mnpapa U mpaBa CIpaBeJIMBOCTH; UMEHHO
oHM CchOPMUPOBAIM JCUCTBYIOIIEE HBIHE AaHTJIMKWCKOE TMPaBoO, TaK Kak
3aKOHOJATEIbHAs U MCIOJIHUTENIbHAS BIACTH B 3TOM OTHOLIEHUH UTpad A0 XX
BEKA BTOPOCTEIECHHYIO POJIbY.

B-mectrix, oOiee mpaBO XapaKTepU3yeTCs OOBUHUTEIBHBIM XapaKTEpPOM
cyaebHoro mporecca. B oTnMuuMe OT ApPyrux MPaBOBBIX CUCTEM, T€ Ha CY.
BO3JIaraeTcsi 00s3aHHOCTh Kak cOopa, Tak W OIEHKH COOpaHHBIX JOKA3aTEIbCTB,
CyneOHBIN Tpollecc B CTpaHax OOIIEro IMpaBa HOCUT WHOW, OOBUHUTEIHHBIN
xapaktep. B COOTBETCTBMM €  YrOJOBHO-IIPOLECCYaJIbHBIMH  HOPMaMH
00s13aTeNhCTBA IO COOPY JTOKA3aTENIbCTB BO3JIATAIOTCS HA CTOPOHBI, a CyJ MpHU
ATOM OCTaeTCs HEUTPaIbHBIM, 3aCIYIIMBACT W OICHUBACT apryMEHThl 00euX
CTOpoH. B cBs3u ¢ 3TUM B AHIVIUM OTCYTCTBYET MHCTUTYT TOCYJapCTBEHHOIO
o6BuHeHusi. Bmecto Hero B cTpane, HaunHas ¢ XIX B. MOSBWINCH U JAEHCTBYIOT

npodeCCUOHANIbHBIC MTPABO3AITUTHUKH.

2. CraHoBJ/ieHHMe U pa3BUTHE 0011[er0 MPaBa

[IpoayKT nesTeNbHOCTH CYJIOB — 00IIlee MPaBO — 3TO BECbMa CBOECOOPa3HbIN
(eHOMEH, He MMEIOIIMI aHaJOTOB B JPYTUX IMpaBOBBIX cucTteMax. [Ipouecc ero
craHoBieHus Hadalucs emnie B XII Beke. OcHOBY 0OIero mpaBa COCTaBUIM HOPMbI
OOBIYHOTO TMpaBa, MCIMOJIb30BAHHBIE PA3bE3AHBIMH KOPOJEBCKUMHU CyJaMu MpU
pPaccMOTPEHUH /1€ U BBIPAXKEHHBIE B CYJIEOHBIX OTYeTaX. Takue OObIYHbIE HOPMBI
CUMTAIUCHh OOIIMMHM JIJIsl Bcero KoposieBcTBa. [lo3aHee obuiee npaBo BKIIOYHIO B
ceOsi M HOPMBI 3aKOHOJATENbCTBA, IOJy4YMBIIEE CyIAeOHOE HCTOJIKOBAHHUE.
M3BECTHO, YTO aKT aHIVIMMCKOTO IMapiamMeHTa (CTaTyT), CYUTAETCS MPAaBOM JIMIIb

10CJI€ TOrO, KaK OH HEOJHOKPATHO NMPUMEHEH W MCTOJIKOBaH cynoM. B Oyayiiem
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CyIbl CCBUIAIOTCS HE Ha HOPMY CTaTyTa, a Ha €ro CyJaeOHOe MCTOJIKOBAHUE,
KOTOpPOE MOPOH MOKET CYIIECTBEHHO OTJIMYATHCS OT MEPBOHAYAIBLHOTO TeKcTa. [1o
ATOM K€ MPHUYMHE 3aKOHOJATENBHBIM aKT 4acTo oOpacTaeT HOpMaMHu CyneOHOTO
UCTOJIKOBAHUS €ro TMOJIOKEHUM CIIEACTBHEM TaKUX KadecTB OOIIEro mpaBa, Kak
POTUBOPEYUBOCTh, Ka3yHUCTUUYHOCTh, cTasio (opmupoBanue B XIVB. «mpaBa
CIpaBeUIMBOCTH». Er0 HOPMBI, OTOKIECTBISBILINECS MOHAYAITY C «ECTECTBEHHOM
CIPaBEUIMBOCTBIO»,  CIIOXWIACH  BIOCIEACTBUM B  OTIEIBHYID  CHCTEMY
aHTJIMHACKOTO MpaBa, OTIIMYHYIO OT CUCTEMBI «OOIIET0 MpaBay.

[IpaBo cnpaBeqIMBOCTH, OCHOBAHHOE HA KAHOHUYECKOM M PHUMCKOM IIPABE,
OPUMEHSJIOCh B CyA€ KaHIyiepa IO JkKajnobaM JHul, HE YAOBJIETBOPEHHBIX
peuieHueM J1en B cyAax obmiero mpasa. [lpouenypa B 3TOM cyne, Takxke
OTIMYaNach OT MpoUeAyphl CcyqoB oOmero mpaBa. OOBEKTUBHO IPaBo
CIpPaBEAJIMBOCTA MPU3BAHO OBUIO HUCIpPaBIATh HENOCTaTKW oOmiero mnpasa. B
pesynbTate cyneoHoi pedopmbl 1873 u 1875rr. HOpMBI «OOIIEro MpaBa» M «IpaBa
CIPABEAJIMBOCTIY» CTAIM MPUMEHATHCA B paMKaX €IMHOM cucTeMbl cyaoB. OaHaKo
NO-TIPEKHEMY JIeJIEHUE AaHTJMHCKOro IMpaBa Ha o0uiee MpaBo MU MPaBo
CIPABEAJIMBOCTH SIBJIAETCS OJHOM U3 XapaKTEPHBIX YEPT aHIVIMICKOTO IIpaBa.

B wucropun obmero mpasa P. JlaBun Bbeiaenser Tpu nepuona. llepssiii
nepuon (1066-1485rr.) — mepwon cTaHOBIEHHUS OOIIEr0 TMpaBa, KOrJa OHO
yTBEpXKAAeTCs, MPEOA0eBasi COPOTUBRIEHNE MECTHBIX 00bIdaeB. Bropoit nepuon
(1485-1832rr.) — pacupeT 00111eTO TTpaBa; OJIHAKO «OHO BBIHYXKIEHO OBLIO MONTH
Ha KOMIIPOMHUCC C JIONOJHUTEIBHOM MPAaBOBOM CHCTEMOW», YTO HAUIO CBOE
BBIPDAXKEHNE B «HOPMax copaBelauBocTW». Tpetuit nepuon — ¢ 1832 roma m no
HallMX JHEW, Korja oOllee MpaBO BCTPETHIIOCH C HEBUIAHHBIM PpPa3BUTHUEM
3aKOHOJIaTEIHLCTBA U JIOJDKHO OBLIIO MPUCTIOCOOUTHCS K OOIIECTBY, II€ MOCTOSHHO

YCHIIMBACTCA 3HAYCHUC FOCYJIapCTBCHHOI\;I AJIMHUHUCTpAIUH.

3. OCHOBHbBIE HCTOYHHUKH AHIJIOCAKCOHCKOI0 nmpaBa

ITonsTne «MCTOYHUKA ImpaBay, UCIIOJIL3YEMOC B CUCTCMC aHTJIOCAKCOHCKOT'O
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npaBa, B 3HAYUTEIBHONM MEpEe COBHNAJAET C AaHAJIOTUYHBIM TIOHSITHUEM,
yIOTpeOJIIEMbIM B psifie JPYIMX IPaBOBBIX CeMeH, B YaCTHOCTH B CHCTEME
POMAaHO-T€pPMaHCKOTO IMpaBa.

AHIIMUACKON JOKTPUHE W NPAKTUKE HM3BECTHBI CICAYIOINIME WCTOYHHUKH
nmpaBa: CyJAeOHbIA MpELENCHT, 3aKOH, JEJIETUPOBAHHOE 3aKOHOJIATEJIbCTRO,
MPaBOBOM OOBIUAN, TPABOBBIC JTOKTPUHBI, MPABOBBIC TPAAUINH, «Pa3ymM» -
pa3yMHOE pELICHUE CIopa.

Kpome Toro, B HEKOTOPBIX HAIIMOHAJBHBIX MPABOBBIX CUCTEMAX B Kauy€CTBE
0CcO00T0 MCTOYHWKA TPaBa BBIJCISIOTCS «MHTETPUPOBAHHBIC) B HUX MPUHITUIIBI U
HOPMBI MEXTYHAPOIHOTO U 3apyO0eHOTO MpaBa.

IIpeueneHt

AHTJIOCAaKCOHCKAs TIPaBOBasi CEMbSl — 3TO CEMbs TUIIMYHOIO CYJIEMCKOro, a
TOYHEE — MPEIEACHTHOTO MPaBa, B KOTOPOH MCTOPUUECKU TJIABEHCTBYIOIIAS POJIb
MpUHAIIekKATa TAKOMY UCTOYHHUKY KakK CyJeOHas MPaKTHKA WK MPEEICHT.

Korma peubr uper o cyaeOHOM Tpele/eHTe KaK HCTOYHUKE IIpaBa, ToO
UMEETCS B BHUJY HE CTOJIBKO TpOlecC CyAeOHON esaTeNbHOCTH (cyaeOHas
MPaKTHKa), B XOAE€ KOTOPOro (HDOPMHUPYIOTCSI «IIPABOBBIC IMOJIOKEHUS», CKOJIBKO
pe3yJIbTaT ATOM JAeATeTbHOCTU, @ UMEHHO — CaMH ATH BbIpaOaThIBaeMbIe CyACOHOM
JEATETHLHOCTHIO OOIIUE «ITPABOBHIC TTOJIOKCHUS).

[IpeueneHT Kak HMCTOYHUK IMpaBa — 3TO PE3YJbTAT IPABOTBOPUECKOMU
JEeSITETLHOCTH HE BCEX CYJIOB, a TOJIbKO Beiciinx. B Kanazne — 3to BepxoBHbIil cy
Kanans! u ®enepanbubiii cyn Kanangel. B CIIA — sto Bepxosnsliii cyn CIIA, a Ha
YPOBHE OTJEIBHBIX IITATOB — 3TO BEPXOBHBIE CYJIbl IITAaTOB. B AHIIIMM — 3TO
CJIOKMBIIIAsICS B pe3yJibTare CyAcOHBIX pedopM, MPOBEACHHBIX B CTpaHE 3a
MOCJIEAHEE CTOJIETUE, U COOTBETCTBYIOIIMX 3aKOHOAATEIbHBIX aKTOB (AKTHI O
cyaoycrtpoiictBe 1873-75rr., 3akoH o cyae 1971r., u nap.) cucTeMa BBICOKHX
CylneOHbIX WHCTAHIIMA, OOBEIUHEHHBIX €IMHBIM BepXOBHBIM CynoM AHIIUU U
Vanbca.

Cpenu 3Tux CcyJeOHBIX UHCTAHIIMI B AHTJIMU BBIJEISIOTCS CJICIYIONINE TPU
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CaMOCTOSTEJIbHBIX Cy/a:
- Cyn Koponsr;
- Bricokuii cyn;

- ANnNenasiuoOHHbIN Cy.

Kpome Ha3BaHHBIX CyJ0B, B KOMIETEHIMIO KOTOPBIX BXOJUT HE TOJIBKO
PaBONPUMEHEHUE, HO M MPAaBOTBOPYECTBO, CIEAYET YNOMSHYTh TaKXKE €LIE O
TaKMX BECbMa BAXKHBIX CYICOHBIX YUPEKICHUSX, KaK AMNMEISIUOHHBI KOMHUTET
[Tanater mopaos u Cyaeobuslii komuteT TaiftHOTO coBeTa.

OO0s13aHHOCTD CyJIeH CTPOTO CIIeI0OBAaTh TPEOOBAHUSAM MPEIIEICHTHOTO MpaBa
BBITEKAET U3 IOKTPUHBI MPELEEHTA I MTPaBUJl IPUMEHEHUS NPELIe/ICHTA.

B Oonee pa3BepHyTOM BHjE MpaBUiIa MPUMEHEHHs MPELEACHTa CBOAATCS K
TPEM TOJIOKEHUSIM:

1)  pewenus, BeiHeceHHBIE [lanaToil JOpAOB, COCTABISAIOT 00sS3aTENbHbIC
NPELEACHTHI 111 BCeX 0€3 CKIIFOUEHHUSI CY10B;

2)  pelueHus, NpUHAThIE ANMNENAIMOHHBIM CYJIOM, 00s3aTENbHbI ISl BCEX
HIDKECTOSIIIUX CYJIOB (KpOME MPUTOBOPOB MO YTOJOBHBIM JEJaM) W JJIA CaMOI'0
3TOTO CY[a;

3)  peumieHus, nOpuHATBIE BbICOKMM  cyAaoM, 00s3aTe€nbHBI IS
HUKECTOSIIIUX CYAOB M, «HE Oyaydd CTPOTO 0Os3aTeNIbHBIMH, MMEIOT BEChMa
Ba)KHOE 3HaYEHUE U OOBIYHO UCTIONB3YIOTCSA PA3IMYHBIMU OTAEICHUSIMU BbicoKkoro
cyna u Cynom KopoHsl Kak pyKOBOJICTBO.

C 1966r. Ilamara 7OpIOB HE CBSi3aHA CBOMMH COOCTBEHHBIMH
MpereeHTaMH.

HckmoueHnss U3 NpUHIUNA O0S3aTENIbHOCTH CIEIOBAaHUS NPELEICHTY B
TEOpUM W TPAKTUKE MPUMEHEHUs HOpM oluiero mpasa, kpome llamatsl nopaos,
UMEIOT MECTO CEroJlHd M B OTHOLICHWU ANMNEISIIUOHHOTO Ccyna AHIIUU
(oTaenenue rpaxxkaaHckux nei) u ans CyaeOHoro komurera TaiflHOTO coBera.

3akoH (statute)

ITo Tpaaulinuu AQHTJIUMCKOTO I[mpaBa 3aKOHY HM3HAa4YaJIbHO OTBOAWJIACH JIMIIb
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BTOPOCTENEHHAS POJIb.

B Hacrosiee BpeMs cuTyalus 3HaYUTEIbHO U3MEHWIAach. B ceromHsmHen
AHTIIMA «3aKOH U TOA3aKOHHBIE AKThl HE MOTYT CUMTAThCSI BTOPOCTEIICHHBIMMY.
OHM (aKTUYECKH WIPAIOT TaKyl0 K€ POJib, «KaK aHAJIOTMYHBIE HCTOYHUKHU Ha
EBponeiickoM KOHTUHEHTEY.

B Anrnun um Kanane ux Ha3bIBalOT cTaryTamH, a B OOJIBLIMHCTBE CTpaH
o011ero npasa — MPOCTO 3aKOHAMH.

B cTporo ropuanyueckoM CMBICIE 3aKOH IIOHMMAaeTCs COBPEMEHHBIMU
UCCIIEIOBATENsIMUA  aHTJIOCAKCOHCKOTO TIpaBa HE HHaude, Kak (opMasbHBIN, B
INUCbMEHHOM  BHUJAE€  OQOPMJIEHHBIM  aKkT, HUCXOASIIUA  OT  BBICIIETO
3aKOHOJATEIBHOIO OpraHa CTPaHbI.

[IpuMeHUTETPHO K COBPEMEHHOW AHTIIMU, HECMOTpS Ha OypHBIA POCT
CTaTyTHOTO IpaBa U MOBBILICHUE 3HAYMMOCTH ITPUHUMAEMBIX 3aKOHOB, MOCIEIHUE
B [IPE/ICTABJICHUH U CO3HAHUM FOPUIUYECKOTO COOOIIECTBA CTPAaHbI TaK U HE CTaJIU
HOPMOM TpaBa, BOCIPUHUMAEMON Ha PaBHBIX C CyJI€OHBIM pereeHToM. «CybHu,
KOHEYHO, MPUMEHAIOT 3aKoH (KomMeHTupyet P.J/laBun), HO HOpMa, KOTOPYIO OH
COIEP)KUT, TNPUHUMAETCS OKOHYATEJIbHO, WHKOPIOPUPYETCS IIOJHOCTBIO B
aHTJIMHACKOE MPABO JIMIIb MOCIIE TOr0, KAk OHAa OyJeT HEOJHOKPATHO MPUMEHEHA U
VCTOJIKOBAHA CYAbSIMMN.

B XX Beke cpein HICTOYHMKOB aHTJIMMCKOTO ITpaBa PE3KO BO3PACTAET POJIb

JAeJIETHPOBAHHOI0 _ 3aKOHOAATEJbCTBA, OCOOGHHO B cdepe 00pa3oBaHus,

MEAMIIMHCKOTO 00CTY>KUBaHUs, COLUATBHOTO CTPAXOBAHMS.

OTUM TEPMHUHOM 0003HAYAETCsl CUCTEMA 3aKOHOATENbHBIX aKTOB, IPUHSATAs
Pa3INYHBIMU TOCYNAPCTBEHHBIMUA OPTaHaMH Ha OCHOBE IIOJJTHOMOYMH, NIEPEIAHHBIX
UM I1apJIaMEHTOM WJIN IPYTUMHU IPEACTABUTEIBHBIMUA OPTaHAMMU.

Beiciielr popmoii JenerupoBaHHOTO 3aKOHOJATENIbCTBA CUUTAETCS «IIPUKa3
B CoBeTe» - NpaBUTEIbCTBEHHBIN aKT, U3/1aBAEMbId OT UIMEHHU KOPOHBI M TallHOTO
CoBera. MHorue axThl JI€JETHPOBAHHOIO  3aKOHOJATEIbCTBA  W3/IAOTCS

MUHUCTEPCTBAMU W JAPYTMMHU OpraHamMd YIpaBIEHUSA [0 YIOJIHOMOYHIO
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napiameHnrta. Mx pa3BuTHe Tak K€, KAaK M pa3BUTHE CTAaTyTHOI'O IIpaBa,
00yCJIOBJIIEHO HE TOJIbKO BHYTPEHHUMH HOTPEOHOCTSIMU CTpaHbl, HO U BHEIIHUMU
IPUYMHAMY, KaCAIOIIMMHUCI MEXIYHAPOJHOTO HSKOHOMHUYECKOIO W HHOIO
COTPYIHAYECTBA.

BaxxHyl0 pOib JENETHPOBAaHHOE 3aKOHOJATENBCTBO UIPAECT B HACTOSLICE
BpEMs HE TOJIBKO B AHIJIMH, HO U BO BCEX JIPYTHUX CTpaHax OOILIEro Mpasa.

[ToMuMO Ha3BaHHBIX HCTOYHHUKOB AaHITIOCAKCOHCKOTO IIpaBa OOJBIIOE
3HaYeHWE U1 Ppa3BUTHS JaHHOW IPAaBOBOM CEMbU HMEIOT TakXke oObluau,
IIPABOBbIE JIOKTPHWHBI, MPABOBBIE TPALULIUH, «pasymM» — pa3yMHOE peLICHue
CIopa», KOrja Io JaHHOMY BOINPOCY HET HU IpELEe]eHTa, HU 3aKOHOAATEIBHON
HOPMBI, HU 00513aTE€JIbHOTO 00bIYasl.

B ropuauueckoi Jmreparype 3TH UCTOYHUKH 3a4acCTyIO OTHOCAT K paspsimy
BTOPOCTEIIEHHBIX MCTOYHHMKOB IIpaBa HAa TOM OCHOBAaHWM, YTO OHHU IIOJYYHIIU
MEHbIIIEE PaCIpPOCTPAHEHHE W NPU3HAKH, YE€M NpPELEeAeHT W 3aKoH. OJHaKo «B
peanpHOM xu3HM, oTMmeyaer M. H. MapueHko, - Hanmpumep, HEKOTOpbIC
JEJIETUPOBAHHBIE AKTHI 110 CBOEH 3HAYMMOCTH M FOPUIMYECKON CUJIE HE YCTYHArOT
OOBIYHBIM TApJAMEHTCKUM akKTaM, a [PaBOBbIE JOKTPUHBI MU OOBIYAM —
npereaeHTam». B cuity 3Toro, Bo n30exaHus MyTaHUIBI 1 HEKOPPEKTHBIX OIEHOK
M. H. MapueHko mnpearaetT OTHOCHUTH BBIIICHA3BAHHBIE UCTOYHHUKU K paspsay
«JIpyTUX», MEHEE PACIpOCTPaHEHHbIX, HO HE MEHEe BaXKHBIX B CBOEH cepe mo

CPAaBHCHMIO C 3aKOHAMU M MMPCUCACHTAMHN HCTOYHHUKOB IIpaBa.

4. Oc00eHHOCTH COBPEMEHHOI0 AMEPUKAHCKOTI0 IIpaBa
AMepuKaHCKOe mpaBo mpouuio  Oosnee uyeMm  200-meTHUN  MyTh
CaMOCTOSITENILHOTO PAa3BUTHS U MOTOMY CYIIIECTBEHHO OTJINYAETCS OT aHTJIUHUCKOTO
npaBa, XOTs U MPOU3OIILI0 OT HEr0 U MPUHAJJICKHUT K TOM K€ MPABOBOM CUCTEME.
BmecTe ¢ TeM amepuKaHCKOE MpaBO HCIBITHIBATIO Ha ceOe BIMSHHUE U APYTHX
HaIIMOHAJIBHBIX MTPABOBBIX CUCTEM.

XapakTEepHbIMU YEPTAMU AMEPUKAHCKOTO IIPaBa SBJISIIOTCS:
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1) JIByXypoBHEBasi MpaBoBasi CHUCTeMa, OOYCJIOBJICHHAs MapasuieIbHbIM
CYIIIECTBOBAaHMEM M B3aMMOJIEUCTBUEM JIBYX NPABOBBIX CUCTEM: (elepanbHOU U
IIPaBOBbIMU CUCTEMaMH LITATOB.

2) ['maBencTBytOmIas pons ¢eaepaibHoi KoHCTUTYIMM, yAETBHBIA Bec
KOTOPOM IPAKTUYECKU ONPEHEIACTCS TOJKOBAHUEM €€ II0JI0KEHUW BepXxoBHBIM
cynom. Hammume Kouctutyumm CIIIA orpanmumBaer cBoOOAy AEHCTBHM Kak
3aKOHOJATENbHBIX, TaK U CyJE€OHBIX OPraHOB B YAaCTU BHECEHMs] HW3MEHEHHMH B
OPTraHU3alUIO [IPAaBOCY AU

3) Peanm3zanus npuHOMna pas3aeneHus BIaCTEU JOIOIHAECTCS BBEICHUEM
Cy/1eOHOr0 KOHTPOJISI 32 KOHCTUTYIIMOHHOCTBHIO 3aKOHOB. IIpu 3ToM BepxoBHBIH
cyn CIIIA HanomuHaeT CKOpeEe 3aKOHOAATENbHBIM, YEM IPABONPUMEHUTEIbHBIN
oprad, OCOOEGHHO KOIJa co3JaBaeMasi UM HOpMa paclpocTpaHseTcs He Ha
paccMaTpuBaeMoe UM JIeJ0, a Ha JIeJ0, KOTOPOE MOKET BOBHUKHYTH B OYIyILIEM.

4) CoxpaHeHHe PUOPUTETHON POJIU CYIeOHON MPAKTUKU COUETACTCS C
MHTEHCUBHBIM Pa3BUTHEM OTPACIEBOTO 3aKOoHoJaTenabcTBa. Ho ero koauduxanus
B OTIMYME OT pPOMAHO-TEPMAHCKOrO IIpaBa IPOUCXOJUT CKOPEE B BHJE
KOHCOJMUAAMU akTOB UM HOpM. COOpPHHKHM 3aKOHOB CIIy>KaT Pa3HOBUIHOCTSIMU
coOpaHMil TENUCTBYIOIMNX aKTOB U CBOJIa 3aKOHOB.

5) Habmonaercss Hemasnoe pa3iuyue B IOPUAMYECKONM TEPMUHOJIOTUHU
Anrmuu u CIIA.

6) AMepUKaHCKUM mpereeHT 0oJiee MOJIBUKEH, YeM aHrauickui. Tak,
Bepxoubiii cyn CIIIA u BepXxoBHbIE CyJIbl IITAaTOB HE CBSI3aHbl CBOUMU
npereaeHramu. Het gopManbHbIX 3ampeToB Ha BHECEHHE H3MEHEHMH B paHee
NPUHATBIE pEIICHHs WIM Ha OTKa3 OT npeueneHra. llpum paccMmorpenun
KOHKPETHOTO Jella CyJ B TMpaBe NepeoleHUBaTh (akThl MTPUMEHIEMOIO

npeucacHTa, OTHECCHHBIC K OCHOBHBIM 00CTOSITEILCTBAM.

KoHTpoJibHBIE BONIPOCHI

1. B dem coctosT oTiMuMsg OOHIero npaBa OT aHIVIMMCKOrO MpaBa U OT
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aHTJIOCAKCOHCKOTO mpana?

2. OcHOBHBIE YepThI 001IIEeTO MpaBa?

3. KaxoBbl OCHOBHBIE HICTOPUYECKHE BEXU CTAHOBJICHUS O0OIEro mpasa’?

4. KakoBO cOOTHOILIEHHE MpENEAEHTa KaK UCTOYHUKA MPaBa U 3aKOHA B
COBPEMEHHOM aHTJIOCAKCOHCKOW MPaBOBOM CEMbE?

5. B d4eM 0COOEHHOCTH COBPEMEHHOIO aMEPUKAaHCKOro IIpaBa, €ro

OTJIMYUA OT aHTJIUICKOTro mpaBa’?

Cnucoxk pekoMeHayeMou JUTepaTypbl:

4. MuxaiinoB, A. M. CpaBHUTEIIBHOE NMPABOBEACHUE: I0rMa POMaHO-
TepPMaHCKOTO TIpaBa : yueOHoe mocobue it 6akaimaBpuaTa U MaruCTpaTyphbl
/ A. M. MuxaiinoB. — 2-¢ u3a. [nekTpoHHbIl pecypc] — Mockaa :
N3patenscTBo KOpaiit, 2019. — 465 c. — Pexxum nocryna: https://biblio-
online.ru

5. Manbko A. B. CpaBHurenbHoe npaBoBeieHue [ TekcT]: yueOHuk / A. B.
Mabko, A. FO. CanomartuH. - M.: Hopma, 2010. - 352 c.

6. Tapanosckuii, @.B. CpaBHuTenpHOE IpaBoBeIeHUE B KOHIle XIX Beka
[DnekTponHbIil pecypc] — Cankr-IlerepOypr : Jlanp, 2013. — 16 ¢c. —
Pexxum nocryma: https://e.lanbook.com.
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JIEKIIUA 9. IPABOBBIE CUCTEMbI TPAITMIIMOHHOI'O TUITA

ConepkaHue JIeKIMU:

1. TpaguuMoOHHOE NMPABO U €ro 0COOEHHOCTH

2. IlpaBoBble cHCTeMBbI TPAAMUMOHHOIO THNA (00BIYHO-NIPABOBas,
HHAYCCKas, MycyJabMaHcKan). Ucrounuku. [IpaBoBoii miiropaausm

3. IlpaBoBas KyJbTypa M IPABOBasi CHCTEMA

1. TpaauuuoHHOE NMPABO U €ro 0COOEHHOCTH

[IpaBoBBIE CHCTEMBI TPATUIIMOHHOTO THUMA (OOBIYHO-TIPABOBAs, UHIYCCKas,
MYCYJIbMaHCKas1) SIBJISIOTCS POYKTOM PEIMTUO3HBIX OOIIIECTB.

[Tonstue «tpaauimonHoe oo6miectso» npod. I'. 1. MypowmiieB onpenenser
KaK «0OIIEeCTBO, HAXOIAIIUECS MO0 Ha MPEAKIACCOBOM CTaUU, KOT/Ia KIIACCOBHIE
MHCTUTYTHI €IlI€ COYETAIOTCA C MHCTUTYTaMH JOKJIACCOBBIMU — TaKUMH, KaK pPOJ,
wiemsi, oOmMHa, Kacta, Tedn u ap.» lloatomMy, Kak oTMmedaer aBTOp,
«TPAJUIIMOHHOE TPABO» B U3BECTHOM CMBICJIE YCIOBHO. OHO TPUMEHSIETCS TN00 K
CIIMTHBIM HOpPMaM, €Ill€¢ HE CTaBIIMM MPABOM B COOCTBEHHOM CMBbICJIE (OOBIYHOE
npaBo adpPUKAHCKUX ITUIEMEH), MO0 K KOMIUIEKCY HOPM — HOPHUIWYECKHX U

CIIUTHBIX (B CBOEHM COBOKYMHOCTH OOpPa3ylONIUX MOHSITHE, KOTOPOE B KaTETOPUSIX
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TPaJMLIMOHHOIO ITpaBa OTHIOAb HE aIEKBATHO €BPOINEUCKOMY MOHATHUIO ITPaBay.

[IpaBo 37€Ch BBIpACTA€T W3 CIUTHOTO KOCMHUYECKOTO MHPOINOHHUMAHHMS U
OTOXJECTBIISIETCS MOHAYaly C «MHUPOBBIM MOPSIKOM», TPU 3TOM HE TOJBKO
36MHBIM, HO U KocMudeckuM. [lo3Tomy cHcTeMa MCTOYHHMKOB TPAaJIULIMOHHOIO
npaBa ynupaerca B «He6o». Kpome Toro, oHa, noMHUMO «BEPTHUKAJIBLHOTO UMEET
TaK)X€ TOPU30HTAIBHOE, WM BPEMEHHOE H3MepeHue». Tak Kak B TpaaULIMOHHOM
oOl1ecTBe aBTOPUTET TPAAUIIMU MPSMO PONOPIUOHATIEH €€ APEBHOCTH, TO CaMbIi
ABTOPUTETHBIA HCTOYHHMK TPAJAUIMOHHOTO IIpaBa SBJSIETCS OJHOBPEMEHHO U
camMbIM JpeBHUM. OTpakas HadallbHbIM 3Tanm (OpMUPOBaHUS IpaBa, OH JHOO
BOOOIIIE HE BKIIIOYAET IOpUANYECKUX HOpM (Benbl B uHaynsme), MO0 COIECPIKUT
ux kpaiine mano (Kopan B uciname). 910 00BSACHAETCS TEM, YTO rOCYJIapCTBO Ha
TOM CTaguu urpaeTr BecbMa ciabyio pojib B (OPMHUPOBAHMM M  3alIUTE
TPaJAMIIMOHHOTO TIpaBa.

TpanuuroHHOE MPaBO BO3HUKAET KaK IMPABO JIMYHOE, TPAHULBI JEHCTBHS
KOTOpPOTO HE COBHAAAIOT C TOCYJApCTBEHHBIMH M  aJIMUHHCTPATUBHBIMU
rpanunamu. W cerogust B ctpaHax Asuu u Adpuku cymiectByer cdepa Tak
HA3bIBAEMOT0 JIMYHOTO cTaTyca (Opak, ceMbs, pa3BOJ, HacCJIeJOBaHHE, 4YacTb
MMYIIECTBEHHBIX OTHOLIEHUH), TJI€ 3TO IPABO COXPAHSIET JTUYHBIA XapaKTep.

Pa3BuTHe TpaauLIMOHHOIO MpaBa KaK CHUCTEMbl COOCTBEHHO HOPUIUYECKHX
HOpM HauyMHaeTcs Ha Oosiee MO3aHUX cTagusx. [Ipu 3ToM B MHAyHU3ME U UCIaMe
OHO TEOPETUYECKU OCTAETCS COCTAaBHOM YaCThIO COOTBETCTBYIOIIEH PEIMIHO3HO-
bunocodckoit CUCTEMBI.

«B nHamm gHu, - ormeuaer I. M. MypomieB, - NpakTUYECKU HUTAE
TpaJULIMOHHbBIE TPABOBBIE CUCTEMbI HE UMEIOT HALIMOHAIBHOTO XapaKTepay.

TpagunuonHoe mnpaBo MO CBOEM MpUpOAE SBISETCS JOOYpXKYya3HbIM,
MO3TOMY  JI€MCTBYeT B CTpaHaxX, TIJI€ COXPAaHWJIUCh COOTBETCTBYIOILINE
(TpamuiMoHHBIE) OTHOIIEHUSA. JTO cTpaHbl Tpomuueckoit Adpuku, bauxHero u
Cpenuero Bocroka, FOxHol 1 Oro-BoCTOUHOI A3UHU U HEKOTOPBIE IPYTHE).

B CTpaHaxX 3THX PCTHOHOB CETOJHA TPAAUIHUOHHOC IIPpaBO SABJIACTCSA HC
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CaMOCTOSITEJIbHOW TMPAaBOBOM CHUCTEMOW, a JHIIb MOJCUCTEMON (OJHON U3
MOJICUCTEM) HAIMOHAJIIBHOIO MpaBa. 3JeCh TPAJUIMOHHOE MPaBO U €BpoIeiicKue
IIpaBOBbIE MOJENIH B OMpENIETEHHBIX cdepax ACHCTBYIOT MapajuiesibHo. Jyanu3m
IIPABOBBIX CUCTEM O3HAYEHHBIX CTPaH ONPEACISECT U Iyallu3M CTPYKTYPbl CaMOIO
TPaJAMIIMOHHOTO IIPaBa, KOTOPOE BKIIIOYAET B c€0sl HE TOJIBKO IOPUIUYECKHUE, HO U
ciutHbie HOpMBI. [locnennue, mo muennio ['. . MypowmiieBa, oka3pIBarOT Ooliee
3HAUYUTEIILHOE BIIMSHUE HAa OOIIECTBEHHYIO JKH3Hb, Y€M COOCTBEHHO MPAaBOBBIC

HOPMBI.

2. IIpaBoBbie cuCTEMbI TPAAULIMOHHOTO TUIIA (00BIYHO-IPABOBAS,

HHAYCCKasl, MycyJabMaHcKan). Ucrounuku. [IpaBoBoii miiopaausm

OOblyHOE MpPaBO — H3TO HUCTOPUYECKH TIEPBOE CHUCTEMHOE TMPABOBOE
oOpa3oBaHHe, K KOTOPOMY — C HW3BECTHOM JOJIEM YCIOBHOCTH — MPUMEHUMO
IIOHATHE «IIPaBOBasi CUCTEMay». YCIOBHOCTH €r0 NPUMEHEHUs, 110 MHeHuto ['. U.
MypomiieBa, oOBSICHSETCS T€M, YTO TOHSTHE «OOBIYHOE IMPABO MPUMEHSIETCSA K
COBOKYMHOCTH COITMAIBHBIX HOPM, HMEIOMMX (opMy oObI4as, KOTOpbHIE
JEUCTBYIOT HE TOJIbKO B PAHHEKJIACCOBBIX, HO U B MPEJIKIACCOBBIX OOIIECTBAX.

OcCHOBHBIE XapPAKTEPUCTHKH 00bIYHOTO MPaBa:

1) DTO HE3aBEpIICHHOE MPAaBO WM MPEANPaBO, MPOTONPABO C TOUKHU
3pEHUSI CUCTEMHOCTH;

2) [IpaBonoHUMaHuE €nie CAUTHO C KOCMUYECKUM MUPOIIOHUMAaHUEM;

3) OpucnpyaeHuuss He wu3BecTHa Kak cdepa mnpodeccuoHanbHOM
NeATEIIbHOCTH;

4) Her nuddepennmanyyn HopM 00BIYHOTO TpaBa Ha OTPACIH, TTOITOMY
OHO HE 3HACT pa3IUYUd MEXIy TPAKIAHCKUM JICIUKTOM U YTOJOBHBIM
MPECTYIUIEHUEM;

5) EavHCTBEHHBIN  MCTOYHWMK mpaBa —  OOBIYAH; OTCYTCTBYET

BCPTHKAJIbHAA COIIOAYNHCHHOCTD HOPM;
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6)  Kpaiine cnabast ponb rocyaapctBa B (OPMUPOBAHUU U PEATU3ALUU
npasa;

7)  OObIYHOE TpPaBO — MPaBO JMYHOE, a HE TEPPUTOPHUAILHOE, XOTS B
COBPEMEHHBIN MEPHUOJ MTOCTEIIEHHO MPUOOPETACT TEPPUTOPUATBHBIN XapaKTep;

8)  OObIUHOE MPaBO XapaKTEPHO ISl OOIIECTB C 3aCTOMHBIM XapaKTepoOM
pa3BUTHS, CO C1a00 Pa3BUTOM rOCyJapCTBEHHOCTHIO;

9)  OO6blyHoe mpaBo — oxHAa U3 (QOpPM KOHCEPBALUU MPOLUIOTO,
NPEensSTCTBUE IJIS LEHTPATU3AMK TOCyJapCcTBa B CHUITY JIOKAJIbHOM 3aMKHYTOCTH U
IPOTUBOPEUYNBOCTH;

10) OOGbIYHOE MPABO HEPYKOTBOPHO, T.K. SIBISETCS JJIIEMEHTOM «MHUPOBOTO
NOPSIIKaY;

11) IIpaBOTBOpPUYECTBO Kak TAKOBOE OTCYTCTBYET;

12) H3meHeHHMs BHOCATCS TIOCPEJCTBOM TOJIKOBAaHMUSI B  IIpoIecce
IPUMEHEHHUS €ro HOpM;

13) OObuHOE TpPaBO HOCUT YCTHBIM Xapaktep, umeer ¢opmy MHGOB,
MOCJIOBUII, TOTOBOPOK U T.]I.

B mpaBoBbIX cuCTeMaX COBPEMEHHBIX Pa3BUTHIX CTpaH OOBIYHOE MPABO
COCTaBUJIO B PSJIE€ CIIy9aeB OCHOBY CaMOCTOSITENIBHBIX KOMILUIEKCOB IPABOBBIX
HOpM:

- TOProBO€ MPaBO;

- MCKAYHAPOJIHOC TOPIroBOC IPaBO,

- aHTJIMICKOE 00IIIee MpaBo | JIp.

OObIYHOE TTPaBO KAaK CUCTEMa HOPM CYIIECTBYET M CErOJIHS B T€X PErHoHax,
II€ COXPAHUJIUCH IUIACTHl TPAAUIIMOHHBIX, KOJUIEKTUBUCTCKUX OTHOILIECHUU. ITO,
npexzae Bcero, Tpomuueckas Adpuka, psa padioHoB Adranucrana, Nunuw,
Hemena, ctpan CHI' — GBIBIINX COBETCKMX PECIYOIMK M HEKOTOPHIX PETHOHOB
coBpeMeHHOM Poccuu.

OO0bIyHONIpaBOBasi MpaBoBasi cucTeMa appo-a3HMaTCKUX CTPaH HMMEET B

CBOCM UCTOPHUYCCKOM PAa3BHUTHUHU TPH STaAlla:
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- JIOKOJIOHUAIbHBIN;
- KOJIOHMAJIbHBIN;

- NePHUO]T HE3aBUCUMOCTH.

Jlumis B 1OKOJIOHUABHBI 11€pHOoJI 0OOBIYHOE MPABO PA3BUBAIOCH B UHCTOM
Buje. st aTOro nepuoaa XxapakTepHo:

1) O0OBIYHOE TIPABO PETYIUPOBAIO BECh KOMIUIEKC BHYTPHOOIIMHHBIX
OTHOIICHUM;

2)  cyOwbekToM mpaBa SIBJSUICS HE MHAMBHJ, a TPAAUIMOHHAS OOLIHOCTH
(matpuapxayibHasi CeMbsl, pojioBas oOLIMHA U T.1.);

3)  UHIUBHAYaJdbHOM  COOCTBEHHOCTH  NPAKTUYECKH  HET,  3eMJid
PUHAJJICKUT OOIIUHE;

4) Opak — 3TO JOTOBOP HE MEXKy OpauyIOIMUMHUCS, a MEXKITY CEMbIMU;

5)  AyX KOJUIEKTMBH3Ma M B3aMMOIIOMOIIIM — OCHOBA, BbICIIIAsl IEHHOCTD;

6) CHOp cuMTaeTcss OE3HPaBCTBEHHBIM, T.K. CO3/Ja€T YIPo3y CEMBE,
MO3TOMY Pa3peIalOTCs, MPEXkKAE BCEro, Ha OCHOBE MPUMUPEHUS CTOPOH;

7)  cyneOHble GYHKIIMH BBITOJIHSAIOT IIJIEMEHHBIE BOXKIH.

C MOMEHTa YCTaHOBJICHHS KOJIOHHAJIbHBIX PEKMMOB B JTHX CTpaHax
00BbIYHOE TPABO WCIBITHIBAET 3HAYUTEIHHOE BIMSHHE €BpoOIerckoro mpasa. s
3TOrO MEPHOAA XapaKTEPHO:

1) KoH(}uKT eBpomeicKkoro u TpajAMIIMOHHOIO TpaBa paspeliayics ¢
IIO3UIIMHI IIPaBa METPOIIOJINH;

2) OcymecTBisIach CUCTEMATU3AIMS OOBIYHOTO TPaBa B €€ TEPBUYHBIX
dbopmax (ObLJIO TOATOTOBJICHO HECKOJBKO COOPHHUKOB OOBIYHOIO TMpaBa Ha
aHTJIMICKOM M (PPaHIly3CKOM SI3bIKax). YMOpSAIOUYE€HUE OOBIYHO-IIPABOBBIX HOPM
CBOJIUJIOCH JIMIIIh K BHEIIHEH 00paboTKe.

C mocTmkeHHeM HE3aBHCHMOCTH B cTpaHax Tpomuueckoil Adpuku moaxon
K 0OBIYHOMY IpaBy OCYIIECTBIISIICS O-Pa3HOMY.

Taxk B aHIJIOSA3BIYHBIX CTpaHaX MPOBOJUTCS KypC Ha MHTErPAIUI0 OOBIYHO-

IIPpaBOBBIX HOpM IIyTEM BKIIIOYCHU A nux B 3aKOHOAATCIbCTBO NI
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CaHKIIMOHUpPOBaHWE MHOTMX wu3 HUX. OOBIYHOE TPaBO MPU3HACTCS 371ECh
UCTOYHUKOM TipaBa. Ero yHudukaunus m HHTErpamusi NpoBOAATCS MOCPEICTBOM
KaK 3aKOHOJATeNbCTBA, TaK M CYJeOHOW TMpaKTUKH, a Takxke CyAeOHOro
MPELEICHTA.

B cTtpanax — ObIBIIKX (hpaHILy3CKHX KOJIOHUSX — YaCTO MPOBOJUIICS KypC Ha
3ampeT oOBIMHOTO TpaBa (3a mckimrodeHuem Toro, bennna, 3ampa m HEKOTOPHIX
npyrux). OQHaKko U 3/1eCh OHO HEPEJIKO MPOJI0JKAET ICMCTBOBATH B CHITY MHEPLIUU
TPAJULHOHHOIO IPABOCO3HAHUS, BOCIHPUHUMAIOLIETO EBPONEHCKUE HOPMBI H
IIPUHIIUIIBI KaK SIBIICHUE YY>KEPOJHOE.

Hupycckoe npaso.

DTO 0lHA U3 CaMBIX JPEBHUX U HauOOJIEE CIOKHBIX MPABOBBIX CUCTEM.

CBoe Ha3BaHWE WHIYCCKOE MPABO MOJYYHIIO CKOpee OT ¢aKkTa MPUMEHEHUS
€ro K MHAYyCaM, 4YEM U3 €r0 UCTOPUYECKOM CBsA3M C pesuruen. [log nagycom npu
’TOM OOBIYHO TTOHUMAIOT 4YJieHAa OOINMWHBI, OCHOBAaHHOW HAa BapHO-KaCTOBOU
CUCTEME, B TOM uwHcie BHe WHANM, CIENYIOIIETO0 OCHOBHBIM PEIUTHO3HBIM
MOCTYJIaTaM APEBHEUHAUNCKON IUBUIN3IMH.

CornacHo KOHULEMIMU UHIYU3Ma, B OCHOBE JECATEIIbHOCTH YEJIOBEKA JICHKUT
Tpuaaa:

- noopoaeTens (1xapMa);

- uHTEpec (apTxa);

- YJ0BOJILCTBUE (Kama).

COOTBETCTBEHHO CYHIECTBYIOT TPU IPYHIIbLI HOPM U TPU HAYKHU:

- JIXapMallacTpa;

- apTxamacrpa;

- Kamalacrpa.
[ITacTpsl — 3TO KHUTH, B KOTOPBIX COAEPIKATCS HOPMBI IIOBENCHUS JIIOIEH.

B nxapmaiactpax yka3pIBaeTcsl HA TPU UCTOYHHUKA JXAPMBI:
- BE/Ibl;
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- TpaauIIUIO,

- o6bruaii (Many, II, 12).

Benbr (OykB. «3HaHHE)») — KOMIUIEKC TMAMATHUKOB, BKJIFOYAIOIINX BOTPOCHI
penuruu, punocoPuu, STUKA U T.1. Beapl — 3TO MepBOOCHOBA MHYCCKOTO MpaBa.

Tpagumus (cMpuTH) — BTOPOM HMCTOYHHMK AXapMbl, CIOXKWICA Ha 0ase
BEIMYECKUX TEKCTOB. COrjJacHO WMHIYCCKOM JOKTPUHE — O3TO Takas Tpagulus,
KOTOpasi TO3BOJIIET IO3HaTh MYJAPOCTh M KOTOPYH) MyJpelbl BCIOMHWIA U
NIepEAIH JIFOISAM.

JIxapMainactpsl — 3T0 0oJiee O3HUE MPOU3BEACHHUS, U3NIAraoIIUe AXapMy
B Oosiee cuctemaTuzupoBaHHOM Buje. COOCTBEHHO IOPUIUYECKUAC MPEITUCAHUS
31eCh HAUMHAIOT JOMHHUPOBaTh. CaMble 3HAYUTENIbHBIC IIACTPbI — 3TO 3aKOHBI
Muny, SAmxnHaBankesi, Hapaga u 1.1. [locnegnss npeacraBisieT CBOCOOpa3HYIO
BEPILMHY Pa3BUTHUsA JpeBHETO npaBa Muauu.

I'. 1. MypoMILIEB OTMEYAET, YTO CPENH YUYEHBIX PACIPOCTPAHEHO MHEHHE,
YTO MO3UTHUBHOE UHIYCCKOE MPABO SIBISIETCS OOBIYHBIM MPABOM, B KOTOPOM B TOU
WIM WHOW Mepe JOMUHUPYET pEINruo3Hasi JOKTPUHA — UHAYU3M. «ITO
CBUJIETEIBCTBYET O BKHOM pOJIM 00bIYasi, KaK MICTOYHUKA UHTYCCKOTO MTPaBay.

YepThbl 0OBIYHOTO WHIYCCKOTO TpaBa:

1) paBo MPUCYTCTBYET 371€Ch B 3apOJIbIIIEBOM PopMme;

2) CIUTHOCTb C PEIUTHEN U MOPAIIBIO;

3) MHOTO3HAYHOCTh  MOHSTUM, TMPUCYLIUME  HAYAIBHOMY  J3Tally
CTAaHOBJICHHUE IPABA;

4) BJIACTH KOPOJII HOCUT NOAYUHEHHBIN XapakKTep;

5) 3aKpeIuIsieTCs HEPABEHCTBO MHAYCOB Iiepel boroM minm 3aKkoHOM.

3a CBOIO MHOTOBEKOBYK) HCTOPHUIO MHAYCCKOE IIPaBO IPETEPIENO
cyumiectBeHHyto sBomtonuio. Tak B XVI — XVIIB.B. (BpeMeHa HCIaMCKOTO
3aBoeBaHusl HIMM) OHO OBLIO 3alpellieHO K MTPUMEHEHUIO B CyaX.

XVII — XVIIIB.B. (yCTaHOBJICHHE aHTJIMMCKOTO KOJIOHUAJIBHOTO T'OCIIO/ICTBA)

— OTMCHJICTCS 3alIPpCT HAa HOPMbI HHAYCCKOTO IIpaBa. PaszButue HHAYCCKOI'O ITpaBa
99



UIET NOJ ONPEAEISIIONIMM aHIVIMUCKUM BIIMSIHUEM. K MOMEHTY HE3aBHCHMOCTHU
Nunuun  ero Ha3plBaIM YK€ aAHIMIO-MHAYCCKMM mpaBoM. TpaHcdopmanus
WH/YCCKOTO TpaBa OCYIIECTBISIACH MPEUMYILIECTBEHHO C MOMOIIBIO CYIe0HOTO
IIPELEACHTA.

Pesynbrarom TpancpopManuu — 3amnper psAa TPaJulUOHHBIX WHCTUTYTOB
(manp. MHCTUTYyTa caTh — CaMOCOXOKEHHS HHJIYCCKHUX BJOB; JIUCKpPHUMHHALUU
KACTBI «HEMPUKACAEMBIX)).

Hapsany c¢ otum, onpeneneHHas 4YacTh TPAOULUUOHHBIX WHCTUTYTOB
MHIYCCKOIO IpaBa COXpAaHWJIa CBOE JACHCTBUE (HAMp., UEpAPXUYECKas CUCTEMA
KacT, HHCTUTYT Hepa3eIbHON OOJIBIIION CEMbH U T.J.).

OnHako psii BOMPOCOB MO TpaHC(OpMalMM WHIYCCKOTO U €BPOINEUCKON
(aHT10-CaKCOHCKOM ) MOJIENH IPaBa OCTAJCS HE pa3pelIeHHbIM. Tak B J€pEeBEHCKHUX
Cylax, HapsAay C CaHKUMOHUPOBAHHBIMH TOCYAApCTBOM OOBIYasiMU HEPEIKO
IPUMEHSIOTCSI HECAaHKIIMOHUPOBAaHHBIE OObIYaM, YacTO MPOTUBOpEUAIINe HOpME
3aKOHa.

MycyjibMaHCKOe PaBo.

MycynbMaHCKOE IIpaBO KakK CUCTEMa HOPM B TOM WM HHOW CTENEHU
CaHKIIMOHUPOBAHHBIX W  TOAJIEPKUBAEMBIX  TEOKPATUYECKUM  HMCIAMCKUM
roCy1apCTBOM, B CBOE€U OCHOBE CIIOKWJIOCH B DIIOXY PAHHETO CPEAHEBEKOBbA B VII
— XB.B. B ApabckoM xanudare u OCHOBAHO HA PEJIUTUN — HCIIaMe.

ITockoJIBKYy, COTJIACHO HCHaMy, MYCYJIbMAHCKOE IPAaBO OTPAXKAeT BOJIIO
Anaxa, OHO OXBaThIBaeT Bce c(epbl OOIIECTBEHHON >KHU3HHM, a HE TOJIbKO T€,
KOTOpbIE€ OOBIYHO OTHOCATCA K MpaBoBOil cepe. B 3ToM cMmbicie MycyabMaHCKOe
IIPaBO paccMaTpPUBAaETCs Kak «eAWHas MCIaMCKas CHCTEMa COLMAJIbHO-
HOPMAaTUBHOT'O PETYJIMPOBAHUS, KOTOpask BKIOYAET KaK IOPUINYECKUE HOPMBI, TaK
Y HENPABOBBIE PETYJISTOPHI, B MEPBYIO OYEPE/lb PEIUTMO3HBIE U HPABCTBEHHbBIE, a
Takke oObrdam». B cuimy storo, ormeuaer I'. M. MypoMiieB, TEpMUH «IIpaBO»
IPUMEHSETCS K JTAHHOMY IOHATHIO I0CTaTOYHO YCIOBHO.

HcToyHMKH MYCYJIBMAHCKOIO IpaBa:
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1. Kopan — otkpoBenuss Oora Aunaxa, HHCHOCTAHHBIE MPOPOKY
Myxammeny u oOpallleHHbIe K MPaBOBEPHBIM MYCyJbMaHaM (CBSIIIEHHAs KHUTa
MYyCYyJIbMaH);

2. CynHa — npeganusi, pacckasbl 0 xu3HeAesTensHoctu [Ipopoka, cTomb
Ba)KHBIE JIJIs UHTEPHIPETAlUU U TposcHeHus npasui Kopana;

3. Wmxkma —  cormacue, JIOCTUTHYTOE€ BCEM  MYCYJbMaHCKUM
COOOIIIECTBOM TIO BOIIPOCY 00 00sI3aHHOCTSIX MPaBOBEPHOTO;

4. Kusic — ananorum, T.e. MpUMEHEHHE K HOBBIM CXOJHBIM CIIy4asim
IIPaBWJI, yCTAaHOBJIEHHBIX KOpaHOM, CYHHOU WM UIKMOM.

Nmenno HopMmbl, coaepxamuecss B KopaHe W CyHHE, COCTaBISIOT
00XEeCTBEHHOE MIPABO HUcIaMa, WK 1apHuar.

[ITapuatr — cBoero poaa KBUHTAICCEHIUs uciama. OH COCTOUT U3 JBYX
yacTel: TEOJOTHH, WIM MPUHIUMIIOB Bephl (akuaa), U mpaBa (pukx). Oukx, win
MYCYJIbMAaHCKOE MPaBo, IEJIUTCS HA JIBE YACTH: MepBast YKa3bIBa€T MyCYyJIbMaHUHY,
KaKoW JO0KHA OBITH JIMHUS €r0 IMOBEJEHUS MO OTHOIIEHHIO K cebe MmoJ00HbIM
(Myamanar); BTOpas NHpEINUChIBaeT 00s3aTeNIbCTBA IO OTHOIICHHIO K AJiaxy
(ubagar). DTH JBE YaCTH MIApHATa COCTABJISIIOT MPEAMET IOPUIUUYECKON HAYKH B
TOM BHJIE, B KakoM OHa ObUla oOmIpeaesiecHa M M3y4YeHa pa3IM4YHbIMU
MYCYJIbMaHCKUMU MPABOBBIMH IIKOJIAMH.

[IpumeuaTenbHO, YTO H3y4YEHHE TOCYJapCTBa HE SBJSETCS YacThlO
MYCYJIbMAHCKOW IOPUIUYECKON HAYKH.

N3 4geTplpex KOpHEW — HMCTOYHUMKOB MYCYJIBMAHCKOIO IIpaBa BaKHEWILIEE
3HAYCHUE HMEET COTJIACOBAHHOE 3aKJIIOYCHHE NPaBOBEIOB — (PAKUXOB (KHUSC)
ytBepxkaaer A. X. CaugoB, «IOCKOJIbKY, B KOHEYHOM CYETE, MMEHHO OHO
ompezeNsieT C HCIONb30BAaHUEM aHAJOTUU M 0e3 Hee, Kakoe CIpaBeIMBOE
paBUJIO 3aKOHA MOXHO u3Bieub u3 Kopana unu cynubi». [losBieHne umaxMbl u
KHsica ObLIO B IOPUAMYECKOM IUTaHe 00yCIIOBIeHO TeM, uTo KopaH He ObUT MOJTHBIM
CBOJIOM IOPHIUYECKUX HOPM, a CyHHa, HA000pOT, MpeIcTaBisiiia coO0i rpomMaaHoe

MHOKECTBO (TBICSIUM) XaJIMCOB, KOTOPBIE 3a4acTyI0 MPOTUBOPEUIIIN APYT IPYTYy U
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B KOTOPBIX IIPOCTBIE MYCYJIbMaHE€ M JOaKe CyAbH NPAKTUYECKH HE MOTJIU
CaMOCTOSITENIBHO pa300paThCsl.

ITocne Toro, Kak BCe MCIAMCKHE IIPABOBBIEC IIKOJIbI MPUHAIN KIACCUYECKOE
Y4EHHE O KOpHAX — MCTOYHUKAX MYCYJIbMAHCKOTO IIpaBa, CO3UIATEIbHAs
JESATEIbHOCTh MYCYJIbBMaHCKMX FOPUCTOB MOLUIA HA yObulb. beITOBaBIIas mpexie
NPAKTHKA PEIICHUS! COMHUTEIBHBIX BOPOCOB B OTHOCUTENIBHO CBOOOAHOHN (hopme,
IPUAEPKUBAACH BMECTE C TeM ayxa Kopana, Tenepp cuuTanach HENPABUILHOM;
CIIEIOBAJIO  OIPAaHUYMBATHCS  OOBSCHEHWEM U TOJKOBAHUEM  KHHUI IO
MYyCyJIbBMAaHCKOMY MpPaBy, [OYHUTAEMBIX B OTHEIbHBIX MCIAMCKHMX IIPAaBOBBIX
mkosax. Takum oOpa3om, MyCyJIbMaHCKas IPaBOBas MbICIb IOCTEIIEHHO CTala
BECbMa JIOTMaTUYHOM, 4YTO, BEPOSITHO, CIIOCOOCTBOBAJIO B JAJIbHEUILIEM Pa3BUTHIO
HEKOTOPBIX OTpaciiel IpaBa BHe mapuara» — cunraet A. X. Cangos.

3aKOH B €BPOIIEHCKOM IIOHMMAaHHWM B MYCYJIbMaHCKOM IIpaBe KaK MCTOYHUK
HE CcyliecTByeT. TeopeTHYeCKu TOJBKO bor mmeer 3aKOHOAATENbHYIO BJIACTH. B
JNEUCTBUTEIBHOCTH,  KaK  YTBEPXKAAOT  OTCUYECTBEHHBIC  HCCIEAOBATENIN
MYyCyJIBMAaHCKOTO IMpaBa, €AWHCTBEHHBIM HCTOYHUKOM MYCYJIBMaHCKOIO ITpaBa
SBIISIIOTCS TPY/bl YUECHBIX-IOPUCTOB. MyCyJbMaHCKOE MPaBO MPEACTaBIsET cOO0M
3aMeyaTeNIbHbI npuMep IpaBa opuctoB. OHO OBUIO CO34aHO M PAa3BUBAJIOCH
YaCTHBIMU crenuanucramu. [IpaBoBasg Hayka, a He TrOCyJapCTBO HUIPAET POJIb
3aKOHOJAATeNs: yUeOHMKM MMEIOT Cuily 3akoHa. [Ipu paccMoTpeHuu aena cynbs
HUKOTIJa IpsAMO He oOpamaetcst kK Kopany nnu cynne. BmecTo 3Toro oH cebuiaercs
Ha aBTOpa, aBTOPUTET KOTOPOro OOIIEPU3HAH.

Cucrema MycCyJIbMaHCKOI'O IPaBa.

B Tpymax MycCynbMaHCKUX YYEHBIX-FOPUCTOB OTCYTCTBYET KIIACCHYECKOE
pUMCKOE JieJIeHre Ha MyOJu4YHOe M YacTHOe mpaBo. ['aBa 3a rmaBoil cienyet 0e3
BCSIKOT'O JIOTHYECKOTO pa3rpaHUYEeHHs] BOIIPOCOB, KOTOPBIE CIEA0BAJIO Obl OTHECTH
WIM K YacTHOMY, WJIM K YIoJOBHOMY IipaBy. K OCHOBHBIM oOTpaciasiMm
MYCYJIbMAaHCKOTO IIpaBa OTHOCSITCSI YTOJIOBHOE IIpaBO, CyneOHOE TMpaBo U

CEMEWHOE TPABO.
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MyCyJbMaHCKO€ yTOJIOBHOE MPABO OCHOBAHO HA Pa3JIMYUU MEXY TBEPIO
YCTAaHOBJIEHHBIMU M JUCKPELIMOHHBIMM Haka3aHWsMH. K yCTaHOBJIEHHBIM (OYEHb
KECTKUM) MepaM HaKa3aHMs MPUTOBAapHUBAIOT TOJIBKO 3a LIECTh MPECTYIICHHN:
yOHiiCTBO, Mpento0oIessHre, JTO)KHOE OOBHHEHUE B MPEIO00IEIHUHA, BOPOBCTBO,
yHoTpeOJIeHNE CIUPTHBIX HAIIMTKOB, BOOPYKEHHOE OrpaldaeHue U OyHT.

Eme B 1840r. B OcmaHckoil umnepun ObUT MPUHAT YTOJOBHBIN KOJEKC,
coctaBieHHbIN no1 BausiHueM @paniry3ckoro YK 1810r. B ganpheiiem Oosbiias
4acTh MyCYJIbMaHCKUX CTPaH MOCIIE0BAIa 3TOMY IIPUMEDY.

K xonny XX Beka BO MHOIMX cTpaHax Bocroka mpomen mpouece
UCJIaMU3allMM MYyCYJIbMAHCKOTO IIpaBa BCJe 3a akTUBU3auuel nciama. llpundaras
B 1979r. u obnosnennas B 1989r. Konctutyuust Ucnamckoii Pecniyonuku Mpan
IIPOBO3IJIacUja, YTO BCE 3aKOHOAATENIBCTBO, B TOM YHCJIE YTOJIOBHOE, JIOJKHO
COOTBETCTBOBaTh IlIApUaTy, a CyJAbl B 0OphOE ¢ NPECTYMHOCThIO, OOSI3aHbBI
IPUMEHATh YCTAHOBJIEHHBIE KM MeEpbl HakazaHusa. [lpomecc wucmamuzanuu
YTOJIOBHOTO TIpaBa 3aTpoHyJ u Apyrue crpansl (ITakucran, Cynan, MaBpuTanuio).
Haunbosiee akTHMBHO TPUMEHSIIOTCS YrOJIOBHBIE HOpPMBI IlIapuara B CTpaHax
ApaBuUICKOr0 MOJIyOCTPOBA.

MycCynbpMaHCKOE CYyAOYCTPOWCTBO OTJIIMYACTCSA MPOCTOTOW. EIMHOIMYHBIN
Cylbsl pacCMaTpHBaeT Jeia Bcex Kareropuil. Mepapxum CylloB HE CYIIECTBYET.
[IpaBna, B HEKOTOpBIX cTpaHax, Hanpumep B CypaaHe, cucTeMa MYCYJIbMaHCKHX
CYyJZIOB MIPUHSJIAa MHOTOCTYIIEHYATHIM XapakTep (HECKOJIbKO MHCTAHIIUM).

B omHux rocymapcrBax MyCyJbMaHCKHE CYAbl B CBOEH KOMIIETEHLIMH
OPUEHTHUPOBAHbl HAa PACCMOTPEHHUE MPEUMYUIECTBEHHO €] JMYHOro CTaTyca, B
npyrux (ctpanbl  ApaBuiickoro mosyocTpoBa u  Ilepcuackoro 3anuBa)
KOMITETEHLIMSI X IIUPE M BKIIOYAET PACCMOTPEHHUE T'PAXKJAHCKMX U YTOJOBHBIX
nen. K cynbsiMm npenbsaBisitOTCS BbICOKME TPEOOBaHUS B IUIAHE UX PEIIMTHO3HO-
IIPaBOBOM ITOJATOTOBKH.

CeMeliHO€ 3aKOHOIATENBCTBO apabCKUX CTpaH B IIEJIOM OPHUEHTHUPYIOTCS Ha

3aKpEIUICHUE HOPM M IMPHUHIIUMIIOB MYCYJbMaHCKOTO npaBa. Bo BTOpoi mojoBuHE
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XX B. B HEKOTOPBIX TOCYIapCTBaX MPOU3ONULIN pedOopMbl CEMEHHOTO U
HACJIEICTBEHHOIO IIpaBa B HaIpaBICHUM BecTepHM3auuu. Ho u 3aech ckazamuch
TEHJCHIUHU UCIaMU3AlMKU. DTO OTHOCUTCS HE TOJIBKO K CEMEMHOMY IIpaBy, HO U KO
BCEMY KOMIUIEKCY BOIIPOCOB, KAaCAOIMIMXCA JIUYHOIO cTaTyca. Kogekchl 3aKOHOB O
JUYHOM cTartyce, mpuHsaTeie B psaae ctpaH (Mopnanus — 1976r., Cupus — 1953r.,
Tynuc — 1956r., Mapokko - 1957r., Upak — 1959r.), coxpaHstOT OCHOBHBIE
YCTaHOBKH MYCYJIbBMaHCKOT'O [IpaBa, HO C yU4€TOM psja TpeOOBaHHUI COBPEMEHHOTO
oO11ecTBa.

XapakTepHble 4epThl MyCYJIbMAHCKOI0 NPaBa.

1. ['maBHass OCOOEHHOCTP MYCYJIbMAHCKOIO IpaBa, [0 MHEHUIO
JI.P.CrokusiiiHeHa, pacKpbIBalOUas €ro MpUpoay M OTIWYAKOIIAS €ro OT APYruX
IPaBOBBIX CHCTEM, 3aKIJIIOYAETCS BO B3aUMOJIECHCTBUM B HEM CaKpaJbHOTO U
CBETCKOT0, PEIIMTUO3HOTO U COOCTBEHHOT'O FOPUNYECKOTO Havall;

2. MycynbMaHCKO€ MPaBo, Kak JIto00e TPaIUIIMOHHOE MPaBO, BO3ZHUKAET
KaK IPaBo JINYHOE, a HE TeppUTOpHaIbHOE. OHO OTIIMYAETCS Ka3yHCTUYHOCTBIO,
IPOTUBOPEUYUBOCTHIO, MPEHEOPEKEHUEM K aOCTPAKTHBIM (POopMyIiam;

3. Her yeTkoro aeneHust Ha OTpaciu Mpasa, B TOM YHCII€ Ha MMyOJINYHOE
U yacTHoe npaBo. [IyOmmuyHo-mipaBoBas cdepa periaMeHTUpOBaHA B HEM MEHEe
JeTalbHO, YeM cdepa YacTHOM JKHU3HM MyCyJbMaHHHA. MycynbMaHCKOe
rocyJapCTBEHHOE NPAaBO MCXOJIWUT W3 HEPA3AEIIbHOCTU CBETCKOW M PEIUTHO3HOU
BJIACTH;

4. MycCyJIbMaHCKOE MpaBO BO3HHUKAET HE «CHHU3Y», M3 IPAKTHKHU, a
«CBEPXYy», U3 NOKTpUHBI. POk rocyaapcTBa 3/1€ch JIMIb KOCBEHHAS;

5. AKTBI MpaBUTENS KCIAMCKOIO TOCYJIapCTBA UIPAOT MOIYUHEHHYIO
poJIb B CHCTEME MCTOYHUKOB MYCyJIbMaHCKOro mpaBa. OHM HMEHOT B
KJIACCUYECKOM HCJIaMe TMOJ3aKOHHBIA XapakTep (3aKOHbI YK€ COJAepxk aTcsi B
Kopane u cyHHe) W H3JarOTCA IO BOMNPOCAaM, HE YPEryJUPOBaHHbIM B 3THX
VCTOYHHKAX;

6. Co Bropoyi nosoBuHbl XIX B. MyCyJIBMaHCKO€ MPaBO NOABEPIIIOCH
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BecTepHu3anuu. CleICTBUEM DPa3BUTHS KaluTaiu3Ma B cTpaHax Bocrtoka Obuio
BOCIIPUSITUE UMHU psiia OypiKya3HbIX MPABOBBIX HHCTUTYTOB, HCIOJIb30BaHUE
eBporeiickoil (hopmbl pasa, KOAUPUKAIMKI U T.J., YTO BEJIO, B KOHEYHOM CHUETE, K
CY>KEHHUIO TPaTUIMOHHON ceprl AeHCTBUS MyCyJbMaHCKOTO mpaBa. OmHako B
koHue XIX B., B psae cCTpaH IPOUCXOAUT PE3KUM IIOBOPOT B CTOPOHY
VCIIAMH3ALIHH.

7. CreneHp BIWSHHS MYCYJIBMAaHCKOTO IIpaBa Ha 3aKOHOJATEIbCTBO
CTpaH MycCyJbMaHCKOro Bocroka paznuyaercs B 3aBUCHUMOCTH OT cdep
0OIIIECTBEHHBIX OTHOIIICHHM.

HauOounbliiee BiusiHUE MyCyJIbMaHCKOTO MpaBa — B c(hepe Tak Ha3bIBAEMOTO
JUYHOTO cTaTyca (cemeiiHoe MpaBo, HacieacTBeHHoe mpaBo). CeroaHs mouTu
MOBCIOTY OHA KOJU(DUITMPOBaHA.

B MeHplIeH CTENEHH — B KOHCTUTYLMOHHOM M YTOJIOBHOM IIPaBe, TAE, MO
BeIpaxkeHuto I'. 1. MypomiieBa, «HaOII0Aat0TCs JTUIIb «BKPAIUICHUSD) UCIAMCKHUX
HOPM, WHCTUTYTOB WM MPHUHIIMIIOB B €BpOIEWCKoe 1Mo (opMe U COJAEPKAHUIO
3aKOHOJATEIBCTBOY.

OTcyTCcTBYeT, Kak MpPaBWIO, BIUSHHUE MYCYJIbMAHCKOIO IMpaBa B TaKUX
cepax Kak aBTOPCKOE, U300peTaTenbCKOe, KOUMBIOTEPHOE MPABO U T.1I.

Takum o00pa3oM, B COBpEMEHHOM MHpPE MYCYJIbMaHCKOE IpaBO
COCYILIECTBYET M TECHO B3aUMOACHCTBYET C JPYTMMM IPABOBBIMU CEMbSIMHU.
MycynbMaHCKOE MpPaBO, HEOJHOKPATHO HUCHBITABIIEE 3apyOekHOE HOPUIAMYECKOE
BIIUSIHAE, OCTaeTCsl CAMOCTOSITEIIbHOM IPAaBOBOM CEMbEH, OKa3bIBAIOLIECH
BO3/ICMICTBHE HA MUJUIMOHHBIE MACCHI JIFOJIEH.

IIpaBoBoi MUIIOpaIU3M.

Cerogust ObBICTpO pa3BUBaeTCsl Takas JUCHUIUIMHA Kak IpaBoBas
aHTPOIOJIOTUS, WM aHTPOIOJOTMsA TpaBa, KOTOpas M3y4aeT HCTOPUKO-
KYJIbTYPHBIE aCIEKThl IPABOBBIX HOPM MU CHUCTEM, T.€. IPUPOLY OCYILECTBICHUS
NOpsiIKa B YEJIOBEUYECKHX COOOILECTBaX, MPEXIE BCEro Yepe3 MEXaHWU3MbI

«OOBIYHOTO TIPaBay.
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C TOuYKM 3peHHs MPEACTABUTENECH HTOr0 HAMpaBJICHUS, BO MHOTHUX
rocyJlapcTBax, OCOOCHHO C MHOTO3THHYECKUM COCTaBOM HACEJICHMS, Tak
HA3bIBAEMbIE  «IICHTPAJIIM30BAHHBIE» IIPABOBBIE CUCTEMBI, KaK YTOJIOBHOE,
TPAXIAaHCKOE, KOMMEPUYECKOE MpaBO, MOILYT COCYLIECTBOBATH C JPYTUMHU
MPABOBBIMHU PETYJIATOPAMH PA3JIMYHOTO TUMNA. DTH HOPMBI UMEIOT PA3HYIO CTETIEHb
dbopmanuzanm u IEUCTBEHHOCTU CPEAM PA3IMYHBIX TPYMNI HACEICHHUS OIHOTO
rocyapctBa uiv peruona. OHU, KaK MPaBUIIO, SIBISIOTCS Pe3yIbTaTOM HCTOPUKO-
KYJbTYPHOU Tpagulliid aOOpPUTECHHBIX WM HMMUTPAHTCKUX TPYIIN, KOTOpPHIC
MIPUHAJIEKAT K KATETOPUU STHUYECKUX WU PEIIUTHO3HBIX MEHBIIMHCTB. [loaTOMY
TAKHUE MPABOBBIE CUCTEMbI MHOT 1A HA3bIBAKOTCS TPATULMOHHBIM IIPABOM B OTJIMYHE
OT MPABOBOM CHUCTEMBI, KOTOPAS YCTAHABIUBAECTCS TOCYAAPCTBOM M KOTOPAST HOCUT
BCEOOIIMIA U IIEHTPATM30BaHHBIN XapaKTep.

[IpaBoBasi aHTPOMOJIOTHS KaK JUCHUIUIMHA BhIpaOOTajga TEPMUH «IIPaBOBOM
IUTIOPAIU3M», KOTOPBIM M0 €€ K€ NPU3HAHUIO SBISIETCA YCIOBHBIM M JIaXKE
CIIOPHBIM.

[TonATHE MPaBOBOrO IUIIOpAIIM3Ma, C TOYKW 3PEHHUS AHTPOIIOJIOTUM IIPABA,
MpeanojaraeT Npu3HAHWE, YTO TOCYJAapCTBO HE 00JIalaeT MCKIIOYUTEIBHON
MOHOTIIOJIMEN Ha npaBo. «Ha caMom ferne, yrBepKIatoT aHTPOIOJIOTH, UMEET MECTO
COCTA3aTEIIbHBIM MPOLIECC MEXKAY IPABOBBIM LEHTPAIM3MOM M IPABOBBIM
pazHooOpaszuem». [IpaBoBOW IEHTpATU3M WM TOCYJApPCTBEHHOE MPaBO OOBIYHO
OTPAXKAXT JOMUHUPYIOIIAN UHTEPEC WIM JOMUHUPYIOLIYIO BOJIKO, 32 KOTOPBIMU
CTOUT TOCHOACTBYIOIIAsl CUJIa, TOCIOJACTBYIOIIASA MIEOJIOTUS U TOCIOACTBYIOLIAS
KYJIbTypa, KOTOPBIE CTPEMSTCS CO31aTh «EIUHOE IIPABOBOE IMPOCTPAHCTBO» HAa
KOHTpoJupyemon tepputopun. [loaToMy mouytud Bcerma MMEET MECTO CUTYyalus,
KOrJla LUEHTPAIM30BAaHHOE MPABO HATAJIKUBAETCS M BCTYIAET B IPOTHUBOPEYHUE C
MECTHOM TpaauIIUeH, C TOKAJIIbHOU CTIeIIU(UKOA.

JImg  KOMIapaTMBHUCTUKA OTPOMHOE TEOPETUYECKOE M IMPAKTUUYECKOE
3HAUYEHUE UMEET aHTPOIIOJOTMYECKOE U3YYEHUE MPABOBBIX CUCTEM, T.€. U3YUYECHUE

KYJIbTYPHO-IIPABOBBIX HOPM KOHTAKTUPYIOIIUX HJIM IPOCTO COCYLIECTBYIOIIMX
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TPYIIN HACEJEHUSI B paMKax OJIHOTO rOCyAapCTBa.

MHOTOYHUCIIEHHbIE HUCCIEI0BAHMS B OBIBIIMX KOJIOHUAX JaJId OTPOMHOE
KOJMYECTBO TMOJTBEPXKACHUI TOro, 4YTO TMPABOBOM IUTIOPATU3M  SIBIISIETCSA
PEaTbHOCTHIO, C KOTOPOM 3TU CTPAHbI BEIHYK/I€HBI CUATATHCS.

CyuiecTBOBaHME UHBIX IIPABOBBIX CUCTEM Ha TEPPUTOPHUH OJIHOTO U TOTO KE
rocyJapCcTBa 3aBUCUT HE OT (aKTa MX MPHU3HAHUSA 3aKOHAMH TOCyJapcTBa, HO OT
SMIUPUYECKH HaOMogaeMoro ¢akTta HWCIONIb30BAHUS JIIOABMU TEM WU HHBIM
00pa3oM HECKOJIbKHUX CUCTEM IPaBa, YTO BHIPAXKAETCS B UX MOBE/ICHUU.

HeoO6xogumo  oco3nate TOT (akT, dYTO CYIIECTBYIOUIUE JApPYTHE
(TpaguIMOHHBIE), B CPABHEHUE C TOCYJapPCTBEHHBIMH, CUCTEMBI IIpaBa BpeMEHaAMU
U B HEKOTOPBIX MECTaX MOTYT ObITh Jaxe 0ojiee BAXKHBIMH, YEM TOCYAapCTBEHHOE
npaBo. Jlron W HBIHE JKUBYT B COOTBETCTBUM C HOPMaMu OOBIYHOTO,
TPaJAMIIMOHHOTO NPaBa, KOTOPbIE HEPEJKO MOTYT MPOTUBOPEUYUTH HALIMOHATIBHOMY
roCyJJapCTBEHHOMY IIPaBy, COAEP/KALIEMYCS B 3aKOHAX.

«KaxoBo ObI HU OBLJIO TIPABO, 10 KOTOPOMY KHUBYT JIFOJH, TO €CTh, OYJIb OHO
TPaIUIIMOHHBIM, OOBIYHBIM WJIM BHOBb CO3/IaHHBIM, CUUTAIOT aHTPOIIOJIOTH TpaBa,
- 3TO W €CTh MPaBOBasi CHUCTEMa HapoJa. JDTa CUCTEMAa IpPaBa MOXKET COCIAHHSTH
4epThl 0OBbIYAsT W TPAIUIIMM, PEJIUTUU, TOCYJApCTBEHHOTO IIpaBa; OHA MOJXKET
BKJIFOYATh JaXe HOBBIE HOPMBI, HE BIUCBHIBAIOIIUXCS HU B OAHY W3
MIEPEUNCIICHHBIX KATETOPHA.

CerogHss KOMMIapaTUBUCTBHl MPUIUIM K €IMHOMY MHEHHUIO, 4YTO OJHOTO
0o0beKTa — MaTepuabHOTO TpaBa (kak mpesiaran P. Jlaua B cepequne XX B.) —
JUIS. CPaBHEHMSI HAIlMOHAJIBHBIX MPABOBBIX CUCTEM HE JgocTaTouyHo. HeoOGxomumo
YYUTBHIBATh BCIO MPABOBYIO HH(PPACTPYKTYPY CO BCEMHU €€ COCTaBJISIIOIIMMH.
Oco0eHHO Ha ATOM HACTaWBAIOT AMEPUKAHCKHE KOMITAPATUBUCTHI. AMEPUKAHCKOE
CpPaBHUTEJIBHOE MPABO TJIYOOKO COLMOJIOTHYHO; OHO OOpallaeT BHUMaHUE Ha
MOBEJICHUYECKYI0O U MPOIECCyalbHYI0 CTOPOHY IPABOBOIO PETYJIUPOBAHUS MpHU
XapaKTEPUCTUKE TPABOBBIX CHUCTEM. A 3TO HEBO3MOXKHO 0€3 yuera MpaBOBOU

KYJbTYphl, TMPaBOBBIX Tpaauiuid. OcCoOOEHHO YCTOWYHMBO TIPaBOBBIC TPaIUIUN
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IPOSIBIISIIOTCS B YAaCTHO-TIPABOBOW cdepe, KOTOopasi HEMOCPEJICTBEHHO CBs3aHa C

HapOJHOM JKU3HBIO, OOIIECTBEHHON MOPaJIbIO U KYJIBTYPOH.

3. IIpaBoBas KyJAbTypa U IPaBOBas cUCTEMa

C pa3BuTHEM KyJIbTYPOJOTHYECKOIO IMOAXO0Ja K IMpaBy, KOMIIAPaTHUBUCTHI,
HE yJIOBJIETBOPSSCH MOHITHEM «IIPaBOBAsi CUCTEMAa», «CEMbsI IIPABOBBIX CUCTEM» B
NOUCKaX KpUTEpHUs MAECHTU(UKALWM HALUMOHAJIBHBIX IPABOBBIX  CHCTEM,
UCIIONB3YIOT TaKO€ IMOHSATHE KaK «IpaBoOBas KyJIbTypa», «CEMbs IMPABOBBIX
KyJbTYp».

[IpumeuaTenbHO, YTO aBTOPBI CTABAT Mepes co0O0M 3aaauy MCCIEA0BATh HE
IPOCTO HAIMOHAIBHOE MPaBO WJIM TMPABOBYIO CHCTEMY, a HUMEHHO IPABOBYIO
KynbTypy. biaromapst 3TOMy uHcciaenoBaHUE MEPEXOAUT B 0oJiee ILIUPOKYIO
IUIOCKOCTh, YTO TO3BOJIAET PACCMOTPETh IIPABOBbIC SIBICHUS B KOHTEKCTE
COLIMAJIbHBIX MIPOOJIEM, COOTHECTHU MPABO C PEAIbHOMN KU3HBIO, OLIEHUTh 3HAYE€HUE
He(OpMaJIbHBIX IPABOBBIX PETYJISATOPOB.

[TogpoOHass W 00O0OILIEHHAs XapaKTEPUCTHKA KOHUENLUMU IPaBOBOM
KyJbTYpbI 1a€TCs, HapuMep, B ctarbe J.P.brnankenOypra B knure «I'omnanackas
npaBoBasi KylbTypa» mnoj penakiueid B.B.boinosoir u JI.B.boiinoBoiti. ABTOp
aKUEHTUPYET BHHMAaHUE Ha CHCTEMHOM XapaKTepe, MHOIOACIEKTHOCTH U
JUHAMUYHOCTH TPAaBOBOM KyJIBTYypbl, KOTOpas paccMaTpUBaeTcs MM Kak

B3aMMOOTHOHMICHHUA Ha CIICAYIOIINX YCTBIPCX YPOBHAX:

- YPOBEHb TIPABOCO3HAHUS: IIEHHOCTH, YOEKIEHUS U TO3WINH B

OTHOLICHHHU IIpaBa,

- MOBEJCHUYECKUN YPOBEHB: 00pa3ibl MOBEACHUS B Cy1€0HOM MpoIecce
WJIM HEMOT'O IOPUIUYECKOr0 MOBEJEHUS («M30eraHue» aJBOKaTOB U CYJIOB U JIp.),

IOpUIUYECKUE TOTPEOHOCTH;

- WHCTUTYIIMOHAJIbHBI ~ ypOBEHb: OpraHu3anus CyJOB, JPYyTUX

IpaBOOOECTIEUYUTENBHBIX HMHCTUTYTOB, HWHPPACTPYKTypa JoCTyna K HHM,
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IOpUIMYECKOe OOyueHue, Hayka, O0Opasipl IOPUIMYECKON pedH, CTPYKTypa

IOpUINYECcKoi npodeccuu;

- COOCTBEHHO IMPAaBOBOM YPOBEHb: MaTe€pUalbHOE U MPOLECCYaTbHOE
IIPaBo, MPEXKAE BCETO, KAK CUCTEMA HOPM, WJIA «IIPABO B KHUTAX.

Kak Buanm, MoHSTHE «MpaBOBas KyJbTypa» IO COAECPKAHUIO AJIEMEHTOB
COYETAETCS C MOHITUEM «IPABOBASI CUCTEMA.

Ha nam B3misia, «mpaBoBas CUCTEMa» M «IIpaBOBas KyJIbTypa» — 3TO
pa3HOMNOPAIKOBbIE Kareropuu. [logMeHa UX OZHOTO APYTMM HE NPEACTAaBISAETCA
1eaecoo0pasHbIM.

B 1opuandeckom cMbICiie TpaBoBasi KyJbTypa MOXKET ObITh PacCMOTpPEHA B
JIBYX acCI€KTaX: Kak OICHOYHAS KAaTeropus M KaK KAaTeropus cojeprkarenbHas. B
NEPBOM CJIydae MpaBoBasi KyJbTypa MOHMMAETCAd KaK KaueCTBEHHOE COCTOSHUE
IPaBOBOM JKU3HU OOIIECTBAa Ha KAXKIOM JAHHOM JTare pa3BUTHSA. JTO, B MEPBYIO
o4epeab, MOJ0KUTEIBHOE OTHOIIIEHUE K MTPaBY U €r0 peaIn3alivu.

B conepxarenbHOM acmlekTe MpaBoBas KyJbTypa COBMNAJAET C IPaBOBOM
CHUCTEMOM, a, IO CyTH, — MpaBoBas KyJbTypa yke. OHa BKIIIOYaeT B ceOs HE Bce
AJIEMEHTHl MPABOBOM  CHCTEMBI IIEJIMKOM, a JUIIb MX KaueCTBEHHbIC
COCTaBJISIIOIIME, T.€. CAMOE ILEHHOE€ B HHUX, NOJIOKUTEIBHOE, IMPOTPECCUBHOE.
[IpaBoBas ke cucTtema, HapsAay C TUMH XapaKTEPUCTUKAMU AJIEMEHTOB, COJICPKUT
U Jpyrue KadyecTBa (HEMPaBOBOM 3aKOH, HUTHJIM3M IpaBa, HEIPhEKTHBHASA
NEATEeIIbHOCTh MPABOBBIX YUPESKIACHUHN U T.J1.).

IIpaBoBasi cuctemMa, Ha Hall B3MJSAJ, 3TO TOCYAApPCTBEHHAs] CHUCTEMA,
NpU3HaHHAsA 3aKOHaMM rocyaapctBa. [IpaBoBas e KyJibTypa BKJIIOYAET U HHBIC
CHUCTEMBI MPABA, €CJIM B HALIMOHAJILHOM ITPABE UMEET MECTO MPABOBOM TUTIOPAIU3M
(0OBIYHOE TIPABO, PEIUTUO3ZHOE MPABO, TPAAUIIMOHHOE TIPABO U MIPOY.).

Kpome Toro, mpaBoBasi cuctema OoJjiee yHOpSAIOYEHA, CTPOMHA W
HEMPOTHUBOPEYMBA B CHIJIy TOTO, YTO LIEHTPAJIbHBIM 3BEHOM €€, MPEXKIE BCETO,
saBiseTcsa TpaBo. IIpaBoBas cucrema B Oojbliell CBOEH CTEINEHH PYKOTBOpPHA.

[IpaBoBass KyJbTypa, Ha Hall B3V, HE HMMEET TAKOM CTEIEHH CBOMCTB
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CUCTEMHOCTH, T.K. JOMHUHHPYIOIIMM  DJIEMEHTOM €€  IPEICTaBIIETCA
npaBonoHuManue. OTCro1a IpaBoBas KyJbTypa MOKET ObITh UPPALMOHAIbHA, B TO
BpEMs Kak IIpaBoBasi cucTeMa 0oJiee paloHalbHa.

OnHuUM M3 CIOXKHBIX BOIPOCOB B JAHHOM KOHTEKCTE SIBJIIETCS KPUTEPHIA
KayecTBa YPOBHS IIPaBOBOM >KM3HM OOILECTBA, UYTO MPEAONPEIEISIET YPOBEHb
IPaBOBOM KyJbTYphl. 31€Ch MBI CTAJIKHBAEMCSl C MPOOJIEMOH CYIIECTBOBaHHUS B
COBPEMEHHOM MUPE JBYX THUIIOB ITPABONOHUMAHUS: €BPOIEUCKOro (B TOM YHCIE U
aMEPUKAHCKOr0) M BOCTOYHOTO (TPaJAMLMOHHOTO, B TOM YHCIIE PEIMTHO3HO-
TpaauiuoHHoro). To, uYTro wux yHUPUIHPYET — 53TO HaAJUYHE MPABOBOTO
perynupoBaHusl (MM KBa3U-IPABOBOIO), LEIbI0 KOTOPOTO SIBISIETCS, B KOHEUHOM
cyeTe, NoAJep KaHhe COIIMAIbHOIO MUpa U MOPSAAKA. A BOT CIOCOOBI JOCTUKEHUS
TaKOBOTO, WA 3()PEKTUBHOCTH MPABOBOTO PETYJUPOBAHUSA, PA3IUYHBL. ITO
BBIPAJKAETCS B Pa3HOCTHU ITPOBO3IJIAILIEHHBIX ITPABOBBIX LIEHHOCTEMN.

Tak, xkauecTBO NMPAaBOBOW KXU3HU C TOYKU 3PEHHUsI €BPOIEUCKUX LIEHHOCTEU

OMpeNEsAeTCS PSIIOM «OOUIENPU3HAHHBIX TPABOBBIX UMIIEPATUBOBY.
- YEJIOBEK, €T0 TpaBa M CBOOOIBI — BBICIIIAS IIEHHOCTH;
- IPaBO — YHUBEPCAIBbHBIN PETYISITOP OOLUIECTBEHHBIX OTHOILICHUN;
- 3aKOH — HanboJiee MPOrPeCCUBHBIN UCTOYHUK MPABA;

- YCTOMUYHUBOE MOJIOKUTEIHBHOE OTHOIIEHUE K MPaBY, 3aKOHY U CYyAYy —

JOMHUHHUPYIOILEE TPAaBOCO3HAHUE;
- COBEPILEHCTBO 3aKOHOJATENIBCTBA B €r0 CUCTEMATU3UPOBAHHOCTH U
HENPOTUBOPEYUBOCTH;

- ¢ dexTuBHAs TMpaBoBas ACSATENBHOCTh MPABONPUMEHHUTENBHBIX U
IIPABOOXPAHUTENBHBIX OPTaHOB;

- MUHAMHU3UPOBAHHOCTh TPAaBOHAPYIIEHUH MW BO3pacTaHue o0beMa
peanu3anuu MpaBa BHE KOHKPETHBIX MPABOOTHOILIECHUMN.

Jlpyrumu ciioBaMH — Ka4eCTBO (MJIU KYJIbTypa) Ha BCEX YPOBHSAX IPABOBOM

CHCTCMBHI.
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B nmpaBoBbIX cucTeMax BOCTOYHOTO  THUIA  TaKXKE  JOCTUTAETCS
3G (HEKTUBHOCTH MPABOBOTO PETYJIUPOBAHMS, HO HECKOJIBKO APYTMMH CIOCOO0aMH,
ONPEEIAIOIUMUCI UHBIMH IIEHHOCTSIMHU (KOJUIEKTUBU3M, CIUTHOCTH MPABOBOTO
CO3HAHWA W WHBIMH (OpMaMH CO3HAHWS, TOCIYITHOCTh WM TTOBUHOBEHUE
HAYyaJIbCTBY (BJIACTH), CTPEMJIEHUE JOTOBOPUTHCS M HE JIOBOAUTH JIENO JI0 Cyla U
ap.).

Ntak, COOTHOIIEHHE TIPAaBOBOM CHUCTEMBI (HAIMOHAIBLHOIO TIpaBa) U
IPaBOBOM KyJBTYphl (B Y3KOM IOPHUAMYECKOM CMBICIIE) TaKOBO, YTO MOCIIEIHSS
SIBJISIETCS. YACThIO IPABOBOM CHUCTEMBI, €€ JIYUIIIMMU YepTamMu. B TakoM KOHTEKCTe
NOHUMAaHUsl TPaBOBOM KyJbTYpbl JIi CpPaBHUTEIBHOTO TPABOBEJICHUS HE
MPECTABIACTCS II€JeCO00pa3HbIM IMOJMEHA TEPMHUHOB «IpPaBOBasi CUCTEMa» Ha
«MpaBOBas KyJIbTypay.

[IpaBoByIO cHCTEMY U MPABOBYIO KYJIbTYPY MOKHO COOTHOCUTDH U B JIPYTOM,
KYJbTYPOJIOTUYECKOM, UCTOPUYECKOM, AHTPOIOJIOTMYECKOM MU MPOYUX ACIEKTaX.
Torna mpaBoBasi KyJbTypa €CTh CIOCOO OpPraHM3allMy M Pa3BUTHS YEIOBEUECKOU
JEATEeIBHOCTH B TPaBOBOM cdepe. DTo camoe MIMPOKOE MOHUMAHUE IMPABOBOM
KyJbTypbl, W CHHOHMMOM €My MOTYT OBITh KaTETOPHUU  «IIpaBOBas
JEUCTBUTEILHOCTDY» WM MPaBOBast KU3HbY». OUeBUIHO, YTO MPaBOBasi KyJIbTypa B
ATOM KOHTEKCTE IIUpE, YeM IpaBoBasi cuctema. CaMa mpaBoBasi CUCTEMA SIBJISIETCS
AJIEMEHTOM NPaBOBOM KyJIbTYpbl, HapsiAy C JAPYTMMHU 3JIEMEHTaMU MPaBOBOM
JEeUCTBUTEILHOCTH (TIPaBOBbIE MCTOYHUKH, HE MPU3HABAEMBbIE TOCYJApPCTBOM; HE
TOCTIOJICTBYIOIIAsI WJCOJIOTHS M KyJbTypa; 3a0bIThIE MPABOBBIC TPAJAMIINH, WA
HAMEPEHHO  OTBEpPrHYThIC; CYIIECTBOBAHME WHBIX, [0 OTHOIICHUIO C
roCyJIapCTBEHHBIMHU, CHUCTEM IpaBa — OOBIYHOE MPABO, TPATUIMOHHOE IPABO,
PEIMTHO3HOE TIPaBo U T.1I.).

JIns  KOMIapaTUBUCTUKM TaKOo€ TIOHMMaHHWE IPAaBOBOM  KYJIBTYpbI
OPUEHTHUPYET Ha BBISBICHUE CAMOOBITHOCTH HAIMOHAJIBHOTO TIpaBa B OOJIbIIEH
CTEIEHH, YeM cpaBHUMOCTH. Mccienys MpaBOBYIO KyJIbTYypy B TaKOM acCIIEKTe,

KOMITapaTUBUCT HEBOJIBHO OTPAXKAET KYJIbTYpHOE pazHOoOOpas3ue.
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HpaBOBaﬂ KyJibTypa HO3BOJIACT BBIABUTH 3THOTHIIOJIOTHUYCCKUC IIPU3HAKU
HallMOHAJIbHOI'O IIpaBa, MABJIACb HHCTPYMCHTOM OTMCXKCBAHUA OT OPYTHUX
IIpaBOBBIX CHUCTCM. B CHUIIy 3TOro oHa HE€ MOXCT CIYXHUTL yAAYUHBIM KPpUTCPUCM

JUIS KJ1acCU(UKALIMY TTPABOBBIX CHCTEM.

KonTpoabHbIe BONPOCHI

l. Yro Takoe TpaauuuoHHOe 0OmecTBo? KakoBbl €ro OCHOBHBIE
XapaKTEPUCTUKU?

2. UYro Takoe 0ObIYHOE MPABO, €T0 OCHOBHBIE XaPaKTEPUCTUKH?

3. KakoBbl OCHOBHBIC ITyTH TpaHChopMaIuy OOBIYHOTO MpaBa (Ha puMepe
MYCYJIbMaHCKOTO, HHYCCKOTO M OOBIYHOTO TIpaBa cTpaH Tponudeckoin Appuku)?

4. Yto Takoe MpaBoOBOH ILUIIOPAINA3M?

5. KakoBO COOTHOILIEHHE MOHATUH «IpaBOBasi CHCTEMa» M «IIPaBOBAs
KyJbTYypa»?

6. B0O3MOXHO, 1M 3aMEHUTh TEPMHUH «CEMbsI IIPABOBBIX CUCTEM» Ha TEPMUH
«CEeMbs IPABOBBIX KYJIbTYpP»?
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ConepikaHue JIeKIMU:

1. IIpoGJsemMbl THIIN3ALUH COUATUCTHYECCKUX U MOCTCOHATNUCTHYECKUX
NPaBOBBIX CHCTEM

2. OrianyMTeJbHbIEe 0COOEHHOCTH H YePThI CONMATUCTHYCCKOM
NPaBOBOIl CUCTEMBbI

3. OCHOBHBbIC HCTOYHMKH COLUAIMCTHYECKOT0 MPaBa

4. IlepcneKTUBBI Pa3BUTHA COLUATMCTHYECKOIO MPaBa

1. IIpoOJieMbl THHU3ANUH CONMATUCTHYECKUX U
NOCTCONUATUCTUYECKUX NPABOBBIX CHCTEM

[TpoOneMbl TUMHM3AUUA COIUATUCTHYECKUX TPABOBBIX CHUCTEM BO3HHKIIM C
MOMEHTa O00pa30BaHUsl CaMHUX COLMAIMCTUYECKHX TOCYIapCTB M OCTAalOTCA
aKTyaJlbHbIMM TIO CE€H JIeHb, KOIJla CaMU COLMAJUCTUYECKHUE TOCyJIapcTBa
NPEKPATUJIA CBOE CYIIECTBOBAHHWE (IPABO MEPEKUIO TOCYAAPCTBO, JOKA3bIBas
CBOIO OTHOCHUTEJIHYIO CAMOCTOSITEIbHOCTB ).

OBOJIIOIMA B3TJIAJI0B HA MECTO M POJIb COLMATMCTUYECKOW MPaBOBOM
CHUCTEMBbI Ha IOPUINYECKON KapTe MHUpa (OT OTPULIAHUS 10 TPU3HAHMS):

1 sram — | mom. XX B. OO0 OKOHYAaHWS BTOPOM MHMPOBOW BOWHBI —
COI[MAJIMCTUYECKOE MPABO U COOTBETCTBEHHO MPABOBAsl CUCTEMA KakK TakoBas IMpHU
KJ1accuuKalliy MPaBOBBIX CUCTEM Ha 3amajie BOoOIle He MPU3HABAIACH.

2 sran — 50-60-e rr. XX B. 3amaAgHble aBTOPbl — HUCCIEIOBATEIN
HallMOHAJIBHBIX MPABOBBIX CUCTEM M CPAaBHUTEIBHOIO IPABOBEIACHUS HAKOHEI
IpU3HAIU CyllecTBOBaHWE couuanuctuyeckoro mnpasa (P.JlaBua. OcHoBHbIE
MIPABOBbIE CHCTEMbI COBPEMEHHOCTHU (CpaBHUTENBbHOE MpaBo).M.,1967). Xotsa npu
ATOM JENAJIMCh MHOTOUYMCIIEHHBIE OTOBOPKH O TOM, YTO COLIMAIMCTUYECKOE MPABO
HE SIBJIIETCS CAMOCTOSITEIBHBIM THIIOM IpaBa, U TeM 00Jiee CaMOCTOSTENbHOU
MpaBoBOi ceMbeil. OHO SBISETCS JUIIb PA3HOBUIHOCTHIO POMAHO-T€PMAHCKOIO
npasa.

3 sran — 70-80-¢ rr. XX B. — IMpU3HAHUE COLMAJIUCTUYECKOTO IpaBa B
KaueCTBE CAMOCTOATEJIBHOTO THUIIA MpPaBa WM MOJHOCTHIO aBTOHOMHOM MPaBOBOM

CEMbEMN.
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P. [laBuxg B 3TOM CBA3M OTMEYAN: «XOTA MEXAY COLHAIACTHYECKOM U
HECOLUMAJINCTUYECKONM TPAaBOBBIMH CHUCTEMAaMH CYIIECTBYET OIPEIEICHHOE
CXOJICTBO, TEM HE MEHEE, CIEAYET MPU3HATh, UTO B HACTOSIIEE BPEMSI CYIIECTBYIOT
U (yHIaMEHTAJIbHbIE Pa3IUYUsg MEXAY CTPYKTYypOil, MHCTUTYTaMHu, 00pa3oM
YKW3HU U MBIIUICHUS] COUMATMCTUYECKUX U HECOIIUATIMCTUYECKUX CTPAH).

[Tocne pazBasia CCCP u «coapyKecTBa COUMATUCTUUYECKUX cTpaH» B 90-¢
roasl XX B. B CTPYKTYypeE NMPEKHEN COLUATMCTUYECKON IPABOBOM CEMbU OCTAIINCH
HallMOHAJIbHBIC TIpaBOBbIe cucTeMbl Juib Kutas, CeBepHoii Kopen u KyOb1. A Ha
tepputopun ObiBiiero CCCP m Bcex OCTadbHBIX OBIBIMUX COIUATHCTHYCCKUX
rocyJapcTB 00pa30BaIMCh HOBBIE, IMOCTCOBETCKHE U MOCTCOLMAIMCTUYECKUE
IIPABOBBIE CHUCTEMBI.

B oredecTBeHHOI 1M 3apyOeKHON TUTEpAType HET OJHO3HAYHOTO OTBETA HA
BOIIPOC, OCTAJIOCHh JIM CYLIECTBOBATh WJIM IPEKPATHIIO CBOE CYLIECTBOBAHUE
(BMECTE C COOTBETCTBYIOLMM THUIIOM I'OCYJIapCTBa) COLMAIMCTUYECKOE MPABO KaK
cucTeMa HOPM, UJEH, MPUHIUMIOB, 00pa3a MBIILJIEHUS, YPOBHS MPaBOCO3HAHUS,
MOAXOJ0B K MPaBY U IOKTPHH.

OnHu aBTOPBI CYUTAKOT, YTO C HCUE3HOBEHUEM T'OCYAAPCTBEHHON CTPYKTYPHI
aBTOMATHYECKH MCYE3aeT U Bcs MnpasoBasg cTpykrypa. Tak FO.A.Tuxomupos
yTBepxkaaet, uro nocie pacnaga CCCP u apyrux conuaiucTUYECKUX roCcy1apCTB
«(paxkTHueckoe HCYE3HOBEHHE COLMATUCTUYECKOTO IpaBa a0 IMOBOJ CUUTATh
JAHHYIO CUCTEMY He 00Jiee YeM UCTOPUUYECKUM MaMSITHUKOMY,

Jlpyrue aBTOpBI, OLICHHB CHUTYalUIO B IPABOBOM MHPE, CIOKHUBIIYIOCS B
Hadasle 90-x r1omoB XX B., TPEMJIOKUIA TMEPECMOTPETh  MPEKHIOLO,
CYIIECTBOBABIIYIO KJIaCCU(UKAIMIO HAIMOHAIBHBIX MPABOBBIX CHCTEM, U
BBIJICINTh BMECTO COLMAIIMCTUYECKON IIPABOBOM CEMBHU IIPABOBYK) CEMBIO
cnaBsHCKUX HaponaoB. Tak B.H.CuHIOKOB, HCHOJIB3ys KYJIbTYPOJOTHUYECKHUIA,
HUCTOPUYECKHI TOAXOJ K TpaBy, BBIJIBUTACT TaKUe KPUTEpHH Kiaccudukanuu
COBPEMEHHBIX IMPABOBBIX CHUCTEM KaK JTHUYECKHUE, PEIUTHO3HBIE. ABTOp

yTBEpXKJaeT, uTo JTO Haubosiee H>PPEKTUBHBIM crnocod HASHTUPUKALNUN
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Pocculickoli mpaBoBOW CUCTEMBI.

OCHOBHBIM JI0BOJIOM B T0JIb3Y BBIJEIEHUS CIABIHCKOW MPABOBOM CEMbH KaK
OTHOCUTENLHO 000c0o0sIeHHON oOurHOCTH, 0 MHeHHio B.H.CuHiokoBa, siBnsieTcs
TOT ()akT, YTO OHAa Oa3upyercs Ha «3HAYUTENbHON KYJIbTYpPHO-UCTOPUUECKON
cnenuduke TPaBOBBIX LIEHHOCTEHM CJIaBSIHCKUX CTpaH», Ha TIyOOKHX
«HALIMOHAJIBHBIX, JyXOBHBIX, HCTOPUYECKHUX, COLMAIBHBIX MU IOPUIUYECKUX
OCHOBAHMSX B IIPABOBOM KyJbType Poccuu u psaa BOCTOUHO-EBPOIIEUCKUX CTPaH».

B kawectBe BakHeHmero (Qakropa mnOpw  3TOM paccMaTpUBaeTCs
«CaMOOBITHOCTh CIIaBSTHCKOM TPaBOBOM CEMbH U, TPEXKIE BCETO POCCHICKOM
paBOBOM  CUCTEMBD», KOTOpass OOYyCIOBIEHA «HE CTOJIbKO  FOPHIHUKO-
TEXHUYECKUMU, (DOPMaIbHBIMU MPU3HAKAMU, CKOJIBKO TIyOOKUMHU COIUATbHBIMH,
KYJIbTYPHBIMH, TOCY/IapCTBEHHBIMU HAaYaJIAMH KU3HH CJIABSIHCKUX HApOJOBY.

OTnMYUTENpPHBIMUA YEpTaMH, XapaKTEPHBIMHU, IO MHEHUIO aBTOpa, [UJIs

CJIaBSIHCKOM MPABOBOM CEMBH SIBIIIFOTCS CIEAYIOIINE:

- HCKIIIOYHUTCIbHAA BaKHOCTb CBiA3HU ImpaBa C rocyaapCctsom

(caMOOBITHOCTh PYCCKOM rOCYy1apCTBEHHOCTH);

- 0ocoOble yCJIOBHUSI ASKOHOMHYECKOTO Mporpecca, s KOTOPOTO

XapaKTepHa OMopa Ha KOJUICKTUBHBIE (hOPMBI XO35HCTBOBAHMSI,
- npeo0aaHre KOJJICKTUBUCTCKUX DJIEMEHTOB MTPAaBOCO3HAHUS;

- TE€CHasl CBSI3b TPAJUIMOHHOW OCHOBBI IpaBa U TOCYJApPCTBA «CO
cnenuUKoil MPaBOCIABHON BETBM XPUCTUAHCTBA C €€ aKIIEHTAMH Ha JyXOBHOMN
YKW3HU YEJIOBEKA C COOTBETCTBYIOIIMMH 3THUYECKUMHU HOPMAMMY).

Tpetbst rpymnmna ucciaenoBareneil B IoUCKax OMpeeNICHUsl CTaTyca MpeKHen
COLIMAJIMCTUYECKON MPAaBOBOM CEMbU MpeajiaraeT CASAYIOMMA MOAX0A. A UMEHHO
— «B3TJIAJ HAa COLMAJIMCTUYECKYIO IPABOBYIO CEMBIO KAaK HEKOE IEJIO0CTHOE
oOpa3oBaHue, CIOXKHBIIEeCS B  [EpPUOJ  CTAHOBIECHHUA U  Pa3BUTHUSA
COI[MAJIMCTUYECKOM  TOCYJapCTBEHHOM  CHUCTEMbI W  HA  OMNPEJEICHHOM

HCTOPHUUYCCKOM OTAIlC BpEMCHHU COXPAHAIOIIHUECA, XOTA U B MOACPHU3HPOBAHHOM, a
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TOUYHEE JIETPaTuPOBAHHOM BHJIE, U TIOCIIE €€ «O(PHUIIMATBFHOTO yIpa3IHEHUsD». DTU
aBTOPbI YTBEPKIAIOT, YTO «lIcUe3HOBEHHE C MCTOPUUECKOW apeHbl rocy/lapcTBa

OTHIOJb HC O3HAYACT HCMCIJICHHOI'O KCYC3HOBCHHUA U IIpaBa, HpaBOBOﬁ CUCTCMBD).

2. OTan4yuTeJbHbIE 0COOEHHOCTH M YePThI CONHATUCTUYCCKON TPAaBOBOM
CHUCTEMBbI

He3aBucuMo OT OIIEHOK U MOJXOA0B K U3yUYEHUIO MAapKCUCTCKOTO YUEHUS O
COIIMAJIUCTUYECKOM TOCYJapCTBE M IMpaBe, OCHOBHBIMH OCOOEHHOCTSIMU
COIIMAIMCTHUYECKOTO MPaBa SBJIAIOTCS CIEIYIOLIHE:

1)  coBerckoe npaBo (POPMUPOBAIOCH MPEUMYIIIECTBEHHO KaK OTPaKeHHE
MapKCUCTCKO-JICHUHCKOW TEOPHH O HOBOM THUTE mMpaBa. OTBepraiuch MpEKHUE
IOPUINYECKUE KOHIEMIIMYA U TPUHIIAIBI, KPUTHYECKH OIEHUBAIIUCH 3apyOeKHbBIC
KOHCTUTYIIMOHHBIEC U UHBIEC MIPABOBHIC AKTHI;

2)  coBeTcKO€ (M COLMAIMCTUYECKOE) TMPaBO JIMTEIBHOE BpEMS
CUMTAJIOCh KJIACCOBBIM, BBIPAXKAIOIIMM HHTEPEChl pabOuMX U  KPECThSH,
TPYISAIIUXCS;

3)  mpaBo paccMaTPUBAIOCH KaK OPYAHE TOCYJAPCTBEHHOM BIACTH;

4) B mpaBe 00€CTIEUYNBAINCH JOMUHUPYIOIINE HHTEPECHI TOCYIapCcTBa, U
0TCI0/Ia PUOPUTETHAS 3alIUTa FOCYAAPCTBEHHOW COOCTBEHHOCTH;

5) NpaBo TpaxJaH A0 KoHma 70-X TIT. MOJy4yajao MpU3HAHUE KaK
IPUOPUTETHOEC;

6) 3aKOH HE€ 3aHHMaJl IIEPBEHCTBYIOLIETO IIOJIOKEHUS B MPABOBOM
CUCTEMe, T/Ie TJIABeHCTBOBAIH MAPTHITHO-aIMUHUCTPATUBHBIE PEIICHHUS,;

7)  He o0ecneyMBaioOCh B TMOJHOM Mepe cyAeOHas 3ammra Mpas
IOPUIUYECKUX U (PU3NYECKUX JIHII;

8)  cucremMa COIMAIMCTHUYECKOrO TMpaBa B OCHOBHOM BOCHpPHHSIIA
OTPACIEBYIO CTPYKTYPYy, WUIeH KOAU(UKAIIMK TO OCHOBHBIM OTpACisM IpaBa,
MOAU(UITUPOBAB €€ PAIOM OTpaciiell U MmojgoTpacieil (Hamp. KOJIXO3HOTO IMpaBa),

ACJICHUC TIIpaBa Ha MAaATCpUAJIbHOC MW IMPOHCCCYyaIbHOC. Bmecte ¢ Tem

116



COLIMAIIMCTUYECKOE IPaBO HE MpeayCMaTpHUBANO JAEJIIEHHE OTpaciieid IpaBa Ha
nyOJIMYHbIE U YACTHBIE B CUJTy HE MPU3HAHUS MHCTUTYTa YaCTHOU COOCTBEHHOCTH.

9)  3aMerHbIi aKUEHT Ha WMIEPATUBHBIE METOJABI  MPABOBOIO
peryJMpoBaHusl, OTpaXkaBIINe KOMaHIHO-OIOPOKPATHUECKUI CTUJIb YIIPABICHUS B
rocyaapctse. [IpaBa cyObekTOB, 0COOCHHO Ipak[iaH, X03IUCTBYIOIIHUX CYObEKTOB,

OBLIH JKECTKO PETIIaMCHTHUPOBAHBI.

3. OCHOBHBIC HCTOYHHMKH COLMATHCTHYECKOI0 NPaBa

CnoxuBiieecss B  OTEYSCTBEHHOW JMTEepaType TMpeacTaBieHue 00
MCTOYHHUKAX COLIMAJIMCTUYECKOrO0 IpaBa B OCHOBE CBOEH COBMAJaeT Cc OOLIUM
aKaJIeMUYECKUM TIPEACTaBICHUEM 00 UCTOUHHMKAX TpaBa, UCIOJIb3YEMbIX B IPYTHUX
MIPABOBBIX CEMbSIX U, B IEPBYIO OYEPE/b, B POMAHO-T€PMAHCKON TPAaBOBOM CEMbE.

OOIIHOCTh MCTOYHUKOB COLIMAIIUCTUYECKOTO IMpaBa ¢ POMAHO-TEPMAaHCKOU
MPABOBOM CEMbEN MPOSIBISETCS, B MEPBYIO OYEPE/lb, B TOM, YTO IJIaBEHCTBYIOIIEE
MOJIOKEHHE B UX CHUCTEME OTBOAMUTCS 3aKOHY, 4 TOYHEE — HOPMATHBHO-IIPABOBBIM
aKTaM BO TJIaBE C 3aKOHOM.

B 4ncne HOpMAaTHUBHO-TIPAaBOBBIX aKTOB, M3JaBAEMBIX TOCY/IAPCTBEHHBIMU
OopraHamu, CJIelyeT Ha3BaThb 3aKOHBI, JCKPEThl, YyKa3bl, IOCTAHOBJICHUS
ITPaBUTEIIbCTBA (kabuHeTa), MIPUKA3bI MHHUCTPOB, npeacenareneu
FOCY/IapCTBEHHBIX KOMHUTETOB, PEIICHUS M T[OCTAHOBJICHUS, NIPUHUMAEMbIC
MECTHBIMH OpraHaMU rOCYy/IapCTBEHHOM BJIACTH U yIIPaBJICHUS.

CucrteMa HOPMATHUBHO-IIPABOBBIX AKTOB B KAXKJIOW CTpaHE OMpPEAEISIETCS
CTIeIMAIbHBIM 3aKOHOM WJIU KOHCTUTYITUEH.

3aKOH SBJISETCA IIIaBHBIM HCTOYHUKOM COIIMATIMCTUYECKOTO MpaBa.

B omimmume oT cTpaH poOMaHO-r€pMaHCKOM CEMbH, TJ€ 3aKOH SBJISCTCA
HamOoJiee SICHBIM U yJAOOHBIM CIIOCOOOM  BBIPAKEHUS HOPM IpaBa, B
COI[MAJIUCTUYECKUX CTPaHaX MEPBEHCTBO 3aKOHA CBS3BIBAIOT C TEM, YTO B HEM
BUJIAT HanOoOJiee €CTEeCTBEHHBIA CIOCOO CO3[aHus IpaBa, KOTOpPOE MPH 3TOM

OTOXKJIECTBIISIETCS C BOJIEH IpaBsIIero Kiacca. B aTux cTpaHax 3akoHy NpuaaeTcs
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MEPBEHCTBYIOMIAS POJIb TAKXKE MOTOMY, YTO PEUb UJET O OBICTPO M3MEHSIOMIEMCS
oOmectBe. /luHaMu3M COBETCKOTO TmpaBa, - oTrMmewan P. JlaBua, - mpuBen K
BO3BEJIIMUMBAHUIO 3aKOHA, IIPOTUBOIIOCTABISIEMOTO TakuM ¢akTopaM Ooliee
MEJIEHHOTO Pa3BUTHSA MIpaBa, Kak 0ObIuail U cyeOHast MPAKTHKA.

s 70-80-x r.r. XX B. XapakTepHO 00jiee MHTEHCUBHOE 3aKOHOJIaTEIbCTBO
U pa3BUTHE TeOpUM 3aKoHa. B coBeTckoM oOImiecTBe Bce 0Oojee OTUYETIMBO
dbopMHpOBaIOCh MHEHUE O HEOOXOJIMMOCTH 00ECIeUnTh BEPXOBEHCTBO TpaBa U
3aKOHA, TAPAHTUU MPaB JUYHOCTU. B U3BECTHOI Mepe OHO MOJYUYMIIO OTPAXKEHUE B
Koncturymuu CCCP 1977r. u KOHCTUTYIIMAX COIO3HBIX pecmyonuk. [Tpousomniio
HEKOTOPOE pa3MexeBaHUE 3akoHojarebHOM kommereHuuu Coroza CCP u ero
pecnyOJIMK, XOTS OHO HE BBIXOJIWJIO €€ 3a pPaMKH KECTKOro MpPaBOBOIO
YHUTapU3Ma.

B xonne 80-x r.r. (mepuon «nepectpoiiku») B Poccuu nomyyarot npu3HaHue
KOHIIENIIMA BEPXOBEHCTBA 3aKOHA, MPABOBOM CaMOCTOSITEILHOCTU MPEANPUATHH,
KOOTIEPATUBOB, MHBIX IOpUANYECKUX Jull. OOecrnieueHue npas rpax/iad CTaHOBUTCS
NPUOPUTETHBIM B 3aKOHOTBOpuecTBe. HaumHaercs mnepuos  MacmITaOHOTO
OOHOBJICHUS U PAa3BUTHS 3aKOHO/IATEILCTBA, 0coOeHHO Ha ypoBHE Coroza CCP.

OnHako 3TOT npolecc npepriBaeTcs B cB3u ¢ pacnagom Coroza CCP.

3HAUUTEIBHYI0 KOHKYPEHLMIO 3aKOHAM COCTaBJSIO  BEJOMCTBEHHOE
IpaBOTBOpUYECTBO. YTOOBI 3aMacKUpoBaTh BOMUIONME (AKThl  MOMpPAHUSA
aBTOPUTETA 3aKOHA, «BEPXW» CTAJIM PACIIUPUTENIBHO TOJKOBATh MOHSITHE
«3aKOHOJIATENILCTBOY, - oTMedaeT A.X.Cauos.

OrpoMHas Macca UUPKYJSIpOB, TIPaBWJI, PETrJaMEHTOB, HWHCTPYKIIMMA
COMPOBOXKJaNa KaXIbI IIar pyKOBOAMUTENS NPEANpUsTUs, Liexa, AUPEKTopa
mkoyel U T.4. K koHny 70-x — Hau.80-X rogoB TONbKO B cdepe yIpaBieHUs
HApOJHBIM  XO35UCTBOM Hakonwjoch 10 200000 pa3nuyHbIX PUKA30B,
WHCTPYKIINI U UHBIX MMOJI3aKOHHBIX aKTOB.

Takum oOpa3oM, COOCTBEHHO 3aKOHBI B PEAIBbHBIX IPABOOTHOIICHHSIX

OKa3aJIMCh BBITCCHCHHBIMU C BEPXHETO sIpyCa B MIUPpaAMUAC KCTOUYHUKOB IIpaBa.
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OCOOHSIKOM B CHCTEME HCTOYHHMKOB COBETCKOTO IpaBa CTOSUIM CyaeOHas
npakThka U oObyau. Crenys TpaJulusM pOMAaHO-T€PMAHCKOM NMPABOBOM CEMBH,
COBETCKHE IOPUCTBI JONYCKadl CYLIECTBOBAHME OOBIYHOTO M CYJEHCKOIO
HOPMOTBOPYECTBA TOJIBKO B TOPSAAKE UCKIIOYEHHS M MpH  005S3aTeIbHOM
coxpaHeHHH (OpMaJIbHOIO BEPXOBEHCTBA 3aKOHA. Tak, NpPUMEHEHHE OObIuacB
JIOIYCKaJIOCh B MOPCKOM IIpaBe U 3eMenbHOM. ['opa3io mupe, — XOTs U SIBOYHBIM
NOpSAIKOM — TpuMeHsIach cyneOnas mnpaktuka: BepxoBueie Cynet CCCP u
COIO3HBIX PECIyOJIMK aHAIM3UPOBAIM CyAcOHYH IPAaKTHUKy W Ha €€ OCHOBE, a
TaK)K€ MPU PACCMOTPEHMHM KOHKPETHBIX JI€J M3AaBajld IMOCTAHOBJIEHUS, KOTOPBIE
UMENH 00513aTENbHYIO CUITY JUIsl HACTOSIIIMX CYJIOB M IIO{4ac BEChbMa CYLIECTBEHHO

KOPPEKTHUPOBAJIN HOPMBI 3aKOHOAATCIILCTBA.

4. IlepcniekTHBBI Pa3BUTHSA COMAJIMCTHYECKOI0 NIPaBa

Kypc Ha rimyOokue SKOHOMHYECKHE U TMOJMTUYECKHE MpeoOpa3oBaHUS B
Poccuun, aBM>keHHE K PHIHOYHOM SKOHOMMKE B MH(PACTPYKType, K AEMOKpPATHUU U
IUTIOPAIM3MY B IIOJMTHUYECKOM CHCTEME OTKPBUIM ULIMPOKHE BO3MOYKHOCTH K
COJIMYKEHUIO COLUATMCTUYECKOTO MIPaBa ¢ POMaHO-FEPMAHCKON PaBOBOM CeMbEN
HE TOJIBKO IO BHEIIHEW (opMe, HO U IO COAEPKAHUIO. OTO HAILIO CBOE
OTpaXeHHE Kak B cQepe 4YacTHOro MpaBa — IMpU3HAHUE HMHOTOOOpasus ¢Gopm
COOCTBEHHOCTH M Ba)XKHOTO 3HAUEHUSI YacCTHOM COOCTBEHHOCTH, CBOOOJIHOTO
IIPEANPUHAMATENILCTBA, IOSBICHUE psAlda paHEEe OTCYTCTBOBABIIMX MHCTUTYTOB
TOProBOro TMpaBa, Tak U B cdepe NyOIMYHOrO IpaBa, I/I€ IOCTENEHHO
YTBEP)KIAIOTCSI  OCHOBHBIE  IAPaMETpPhl  NIPAaBOBOM  TOCYIAapCTBEHHOCTH  —
pasleseHne BJacTel, MNEPBOCTENEHHAs POJb HMHCTUTYTa IyOJUYHBIX CBOOOJ,
Cy1eOHBI KOHCTUTYIIMOHHBIN KOHTPOJIb U T.]I.

B ropunnyeckoil Hayke OOCYKIArOTCSI HECKOJIBKO BapHaHTOB pPa3BUTHUSA
ITOCTCOLMATIMCTUYECKON PABOBOM CUCTEMBI.

BapuaHT nmepBblii — «BO3BpAILLCHUE» TPAAULIMOHHBIX IPABOBBIX CEMEU H,

MpEeXKAC BCECTO KOHTHHCHTAJILHOI'O IIpaBa. ﬂCﬁCTBHTCJ’IBHO, MHOTHEC IIPAaBOBLIC UICHU
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Y TIPUHIIMIIBI PEATbHO CTAHOBATCS OOIIMMU U BocTipuHUMarOTcs B Poccun, Uexuwu,
[Tonpmie u Apyrux cTpaHax, «KOMUPYIOTCS» 3aKOHOJATENbHbIE aKThl. OIHAKO, KaK
3ameuyaer A.X.CaugoB, «HE BCEraa YyAAETCAd OTBJIEYBCA OT HCTOPUUYECKHUX
IPaBOBBIX KOpHEH, MpeHeOpeub MNPaBONPUEMCTBEHHOCTBIO U MPaBOBBIMU
B3IJISIIaMU TPaXKIaH, KOTOPbIE HE MEHSIIOT X KOPEHHBIM 00pa3omy,

BapuanTt BTOpPOM NpEIIOKEH YYEHBIMU-FOPUCTAMH, KOTOPBIE CUMTAIOT
BO3MOXXHBIM (pOpMHpOBaTh 00IIEe CIABIHCKOE MPABO C MPUOPUTETHBIM BIMSIHUEM
POCCHIICKON TPaBOBOM MACOJIOTUM W 3aKOHOTBOPYECKUX HOBeUl. KynbTypHO-
UCTOpPUYECKasi, PEIUTHO3HO-ITHUECKAasE U MOPaIbHO-IICUXOJIOTHYecKas OOIHOCTD
HApOJIOB CIIYXUT, 10 UX MHEHUIO, (DyHAAMEHTOM 3TOT0 Ipoliecca.

W neiicTBUTENBHO, OOMIHOCTh TOHUMAHUSI U UCTOYHUKOB IMpaBa, HEKOTOPHIE
TPaJUIMOHHBIE KOJUIEKTUBUCTCKHE CTPYKTYpbl U (OPMBI MPAaBOBOrO OOIIECHHUS
TpaJAuLIMK OOUIETO IOPUIUYECKOTO S3blKa, TOCTPOCHMSI 3aKOHOIATENIbCTBA,
COXpAaHEHUSI HOPMAaTUBHBIX TEKCTOB — BCE 3TO JACT OCHOBAHWE U1 JAHHOIO
HaIPaBJICHUS UCCIIEIOBAHUS.

Bapuant TPpeTuil — ITOCTEIIEHHOE (dbopmupoBaHue Ha
IIOCTCOLMAJIMCTUYECKOM  INPOCTPAHCTBE  HECKOJBKMX  IIPABOBBIX  CEMEMU:
NpUOANTUNCKONW C TATOTEHHEM K CKAaHJIMHABCKON MPaBOBOM CEMbE, CIIaBSHCKOW
IIPAaBOBOM CEMbE COYETAHWHU C Aa3UATCKO-MYCYJBbMAHCKOW IIPAaBOBOM CEMBEW,
LEHTPAJIbHO-EBPOIENCKOMN C TATOTEHUEM K POMAHO-TEPMAHCKON CEMBE.

bospuryro mepcnekTMBY, Ha Haml B3MIAA, HWMEET MEPBBIM BapHUAHT.
bnarogapss HOBbIM TEHAEHLMSAM TpaJAULMOHHAs OJIM30CTh COLMATUCTHYECKOTO
rpaBa K POMAHO-TEPMAHCKOM TIPABOBOM CEMbE CTAHOBUTCS CYIIECTBEHHBIM
(bakTopoMm, criocoOCTBYIOIIUM COJTMKEHHUIO ITUX JIBYX CHCTEM.

B mpomecce cOmmxkeHUss pPOMAHO-TEPMAHCKONM U CONMUATHCTHYECKOM
IIPABOBBIX CEMEW 3HAYMTEIBbHAS POJIb MIPUHAJIEKUT IOPUIAYECKON HAYyKe, KOTOpas
IpuU3BaHa, BO-TMIEPBbIX, CIIOCOOCTBOBATH 000IOAHOMY MPEOOJIECHUIO CIOKUBIINXCS
UJICOJIOTUYECKUX CTEPEOTUIIOB, U, BO-BTOPBIX, TEOPETUUYECKHU ITPOAHATIU3UPOBATH U

000CHOBaTh BO3MOXKHBIE HAIPaBJICHUS PAa3BUTHS PACCMATPUBAEMBIX ITPABOBBIX

120



cucteM. OcoOeHHO 3HAUUTENbHA ITPH 3TOM POJIb CPABHUTEIHLHOTO MTPABOBEICHUS.

KoHTpoJibHBIE BOPOCHI

1. KakoBbl OCHOBHBIE 3Tallbl 3BOJIIOIUN TPU3HAHUS COLIMATUCTUYECKOTO
MpaBa B 3aMaIHOM KOMIIAPATUBUCTUKE?

2. ConmanucTuieckoe IpaBo CEroAHs, MU( WIH PEaTbHOCTh?

3. KakoBbl 1OBOJIBI POCCHUMCKUX KOMIIAPATUBUCTOB, MPEIIararolinx
MOHSTUE «CTIABSTHCKAs TPaBOBasi CEMbs»?

4. O3HayaeT JIM HEMEUICHHOE WCYE3HOBEHHE COIHMAIUCTUYECKON

IIPaBOBOM CUCTEMBI B CBSI3U C U3MEHEHHEM COOTBETCTBYIOLIEIO MCTOPUUYECKOIO
THIA TOCYAapcTBa?

5. KakoBbl BapuaHThl pa3BUTHS IMOCTCOUMAIMCTUYECKOM IPaBOBOM
CHUCTEMBI, MTPEJI0KEHHBIE OTEUYECTBEHHBIMU KOMIIaPaTUBUCTAMU ?

Cnucoxk pekoMeHayeMou JUTepaTyphl:

7. Muxaiinos, A. M. CpaBHUTEIBbHOE TPABOBEICHUE: JOTMa POMAHO-
TePMaHCKOTO TIpaBa : yueOHoe mocobue it 6akanaBpuaTa U MaruCTpaTyphbl
/ A. M. MuxaitsioB. — 2-e 3. [DNeKTpoHHBIN pecypc] — Mockaa :
N3patenscTBo FOpaiit, 2019. — 465 c. — Pexxum nocryna: https://biblio-
online.ru

8. Mainbko A. B. CpaBuutenbHOe npaBoBejieHue [ TekcT]: yueOHuk / A. B.
Marnsko, A. FO. Canomarus. - M.: Hopma, 2010. - 352 c.

9. Tapanosckuii, ®.B. CpaBHuTensHOE MpaBoBeAeHuE B KoHIe XIX Beka
[DnekTponHbIil pecypc] — Cankr-IlerepOypr : Jlanp, 2013. — 16 ¢c. —
Pexxum nocryma: https://e.lanbook.com.
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JIEKIIUA 11. MEXAHU3M CBJINKEHUA HAIIUOHAJIBHBIX
ITPABOBBIX CUCTEM

Conep:kanue JJeKIHMHU:

1. IIpo0Js1eMbl cOJIMKEeHNSI HAIMOHAJIbHBIX IPABOBBIX CUCTEM

2. CoumkeHre HAIMOHAJIBHBIX 3aKOHOAATEILCTB. [IpenoTBpamenue
U pa3pelieHue I0PUINYEeCKUX KOJUIU3UI

3. MoaenbHbIEe 3aKOHOAATEIbHbIE AKThI

1. IIpob6sempbl cCONMMKEHUS] HAMOHAJIBHBIX MPABOBBIX CHCTEM

Camopa3zBuTHEe IpaBa, TaK CKa3aTh, B «YUCTOM)» BHUJE MOXKHO MPEICTABUThH
pa3Be 4TO HA CaMbIX PAHHUX CTAAUAX HCTOPUYECKOrO pa3BUTHUsA. Baxueummm
(dbakTOpOM B pa3BUTHH MpaBa, 00N HAIIMOHAIBHOW MTPABOBON CUCTEMBI SIBJISICTCS
€€ B3aMMO/ICHCTBHE, B3aUMOBIIUSIHUE, BOCIIPUSITUE UHCTUTYTOB, HOPM, TPUHIIUIIOB
JPYTUX TPABOBBIX cUCTEeM. YacTo 3TOT mpollecc MposBiseTcs B hopMe pereniuu
mpaBa, TO €CTh 3aMMCTBOBAaHUS U MPHUCIOCOOJCHHUS K YCJIOBUSIM KaKOWU-THOO
CTpaHbI IIPaBa, BEIPAOOTAHHOTO B JIPYTOM T'OCYIapCTBE.

Peuenuust MOeT OCYIIECTBIATHCS B pa3IMUHbIX 00beMax U ¢popmax. Tak I'.
. MypoMueB BBIAEHSAET «CUCTEMHYIO PEUEILUI0, MPOBOIALIYIOCS HA YPOBHE
CHUCTEMBI MPaBa B LIEJIOM M YaCTUYHYIO, IPU KOTOPOU PEUENUPYIOTCS OTIACIbHbBIC
aKTbl, HOPMBI U T.JI.).

PaznmuuHoi#t OBIBAaCT M «TEXHOJOTHUS peneniuu, - otmedaeT [.M1.Mypomiies.
Tak aBTOp OTMEUAET CIAEAYIONINE CTIOCOOBI U (POPMBI PEIICTIIINU:

1) Peuenuus MOXKeET OCYHIECTBIATHCS «CHU3Y» (PHUMCKOrO MpaBa:
CHayajga — B YHUBEpPCHUTETAaX, ropaslio IMO3KE — MOAAECpKKAa TrOoCyaapcTBa) U
«CBEpXY» IO BOJIE TOCYAAPCTBA.

2) Penenmus  mnpaBa  MokeT  OBITh  HEMOCPEACTBEHHOM,  KOTJIa
BOCIPUHUMAIOTCS M3BHE HMHCTUTYThl W HOPMBI IIpaBa, U KOCBECHHOW, 4Yepes
BOCIIPUATHE, PEIUTUU (KOrJa IPaBo U PEJIUTUs €II€ CIUTHBHI).

3) Penenuusi MOXKET OCYHIECTBISATHCS «CBOMMW» CIEHUAIUCTAMHU, a
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MOXXET — IIyT€M IMPHUBJICYEHUS WHOCTPAHHBIX CHELUUATUCTOB K MPOBEAECHUIO
HAIlMOHAIBHBIX KOAU(PUKALMKI U BOOOIIE K 3aKOHOTBOPUYECTRY.

4) Oco6o0i1 GopmMoil pereniuu ABIICTCS MEXIyHapoIHas YHU(pUKAIUs
npaBa (MOJ BAMSHUEM IIpaBa EBpONENCKOro corw3a INOCTENEHHO CTUPATCA
pa3Iuyus MEXAY POMAHO-TEPMAHCKUM U aHTJIMACKUM TIPABOM).

B TO ke BpeMs aBTOp CHPaBEMJIMBO NPEAYIPEXKIAET, UYTO «ILIUPOKOE
pacnpoCTpaHEHUE PELENUU B UCTOPUU IIPaBa HE JIOJKHO MOPOXKAATh MILTIO3UM.
HcTopuyeckuil OnbIT CBUAETEIBCTBYET, UTO TPAHULBI BOCIIPUATHS UHOCTPAHHOIO
npaBa HMMEIOT NpPENebl, 33 paMKaMH KOTOPBIX pEeUENUus YyTPayuBaeT CBOIO
Pa3yMHOCTb U HEOOXOIUMOCTbY.

N neicTBUTENBbHO, HEKOTOpPhIE O00JIACTM MPABOBOIO  PEryIUPOBAHUS
HauboJsiee MOABEPKEHbl M3MEHEHUSIM, BHEIIHUM BIIMSHUAM, 3aUMCTBOBaHUsAM. K
HUM OTHOCATCSI B OCHOBHOM c(pepa myOJIuyHOTO MpaBa.

DTO HECKOJIBKO YCIIOXKHIET CpaBHUTEIbHBIN aHann3. Knaccudukanus crpan
10 ITPABOBBIM CEMBSM BIIOJIHE MPUMEHUMA [IPU UCCIIETOBAHUU BOIIPOCOB YACTHOIO
nmpaBa, cyleOHOro mpolecca, CTpoeHus ImpaBa. «CBoOWCTBa YacTHO-MPABOBOU
cdepbl GOpMUPOBAIHNCH, B OCHOBHOM, HE 10 €IMHOMY 3aMBbICITy, & 3BOJIOLHUOHHO,
CTaJIM MPOAYKTOM €CTECTBEHHOI'O pa3BUTHS. B HUX OOJbIIEe BCEro MpOSIBISETCS
YCTOMYMBOCTh NPABOBOM TpajWLMHU. OTH 3JIEMEHTHI NPABOBOM JKM3HM HE Tak
MOJIBEP)KEHbl  TEKYIIeW TOJUTHKE, pPEePOPMUPYIOTCSI HENpPOCTO, W CaMu
CIEPKUBAIOT TOJUTUKOB M pedopMaropoB. MX 3auMMCTBOBaHUE 3aTPyAHEHO».
[Ipumep nposBneHus 3thx cBoucTB npuBoauT ['M.Mypomues B kH. «lIpaBo u
KyJabTypa»: «C MpuUxoJoM aHriMyaH mnpaBo WHauuM TOABEpPIiOCh CTOJIb
3HAYUTEILHOMY HW3MEHEHUIO, YTO CTaJ0 Ha3bIBaThCAd aHro-uHaycckum. Ho B
He(OpMaJbHBIX CTPYKTYpax BJIACTH Ha YPOBHSAX CEIbCKUX OOLIMH, KAK U MHOTO
BEKOB  HazaJ  MOJAABIsIONlee  OOJBIIMHCTBO /i€l  MHIYCCKOTO  IpaBa
paccMaTpuBaeTCsl Ha OCHOBE MECTHBIX CHHKPETHBIX OOBIUAeB, CIUIOIIb U PSAIOM
IIPOTUBOPEYAILNX 3aKOHY.

Kophuu storo siBnenus I'.M1.Mypom1ieB BUAUT B COLMAIBHO-3KOHOMUYECKON
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U KyJIbTYPHOM OTCTAJIOCTH, & TAaKXE€ B THUIIOJIOTMYECKON HECOBMECTHUMOCTHU
€BPOIEUCKON U TpaIulMOHHON KynbTYp. [locnennee Bunurcs 0osee npuemieMbiM
oObsicHeHHEeM. B KkoMmapaTUBHUCTHKE KPUTHYECKUH aHAIM3 HMEET HEMHOI'O
MOJIb3bI.

CpaBHuTeNBbHOE MPaBo, N0 BhipakeHUto K.B.ApaHoBckoro, - «He MpU3BaHO
3alIMIIATh W PAcOpOCTPaHATh KAaKyl-TO MOJENb IMpaBa, CO3/4aBaTh IIKaTy
LIEHHOCTE, pacCcTaBisisi  IMPaBOBbIE  CUCTEMBbl IO  paHXHpy. 3ajada
KOMITapaTUBU3Ma COCTOUT B TMOHUMAHUHU, MOCTHXKEHUM WHOPOAHOW MpPaBOBOM
JIEUCTBUTEIBLHOCTID.

[Iy6nm4yHOe, OCOOCHHO TOCYJapCTBEHHOE, MpaBO OTIMYAETCs OOJbleh
MOJABMYKHOCTBIO, BOCIIPUUMUYUBOCTBIO K UACHHO-TCOPETUUECCKUM U MOJUTUYECKUM
BestHUEM. ['ocyJapCTBEHHOE MpaBO HE TaK IMPUBSI3aHO K HAIMOHAJIbHBIM
TpaJuLIUsAM, Kak, HapuMep, NMpaBO TpakIaHckoe. Jlerue 3aMeHUTh MOHApPXUIO
peciyOJIMKONH U TepenucaTh KOHCTHUTYLHUIO, YEM KOPEHHBIM 00pa3oM OOHOBUTH
IPaKJAHCKO-IIPAaBOBOE PETYyJIUPOBaHME W NPUBUTH e€ro B obOmiectBe. Pedopma
n30MpaTeNbHOTO Mpolecca — TPyJOeMKas U PUCKOBaHHas 3ajlaya, HO MU3MEHUTH
n30UpaTeNbHYIO TPOLEAYPY HE CJIOXKHO. AHTIIO-aMEPUKAHIIBI M EBPOIICHIIBI,
HaxoJ/sICh B Pa3HBbIX IPABOBBIX CEMbAX, UMEIOT XOPOIIO OCBOCHHBIC CHUCTEMBbI
denepanmu3ma, paszmeneHus BiacTted, GopMy TMapIaMEHTCKONH MOHApXUH.
JlatmHckass Amepuka, 0OCBOOOIUBIIUCH OT MCIAHCKOW 3aBUCHUMOCTU M TIOTAB MO
motHoe Biusinue CIIIA, He BocmpuHsia cUCTEMY «OOLIEro mpaBay», HO CyMmena
3aMMCTBOBAaTh HHCTUTYThl aMEPUKAHCKOTO KOHCTUTYIIMOHHOTO TipaBa. Takxum
o0pa3om, MNyOJUYHO-TIPABOBOM B3aMMOOOMEH MEXy HaIUSIMH CPaBHUTEIIBHO
POCT.

Bo3pact coBpeMeHHBIX MyOJIMYHO-TIPABOBBIX WHCTUTYTOB HM3MEPSETCS IO
OoJIbIlIe YacTU NBYMS-TpPEMsI CTOJETHUSMH. Y MHOTMX HAlMi JaHHas 00JacTh
MpaBOBOM  KM3HM  (opMupoBasiach B  pe3yibTaTe B3auMOOOMEHa. ITO
3aMMCTBOBAaHME 4Yallle BCETO HE HMEJIO E€IUHOTO HCTOYHHKA: Y Pa3IMYHBIX

ITOJIUTHUYCCKUX CHUCTEM INEPCHUMAINUCDH OTACIIBHBIC IIoAXOAAIIucC N
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IMPHUBJICKATCIIbBHBIC MHCTUTYTbI 1 HOPMBI. CruromHas peucnnusi, MOJIHBIN MEPCHOC

roCyJapCTBEHHOTO CTPOSI U3 OJIHOM CTPaHbI B APYTYIO BCTPEUAETCS PEAKO.

2. ConmxeHUe HAMOHAJIBHBIX 3aKOHOAATEJILCTB. [IpenoTBpamenne u

pa3penieHne PUINYECKNUX KOJLTH3UI

[ToTpeOHOCT, B3aMMOACHCTBUS M COTPYAHHYECTBA CTPaH C Pa3HbIMU
HAI[MOHAJbHBIMU TMPABOBBIMH CHUCTEMaMH MOOYKJAeT K TMOUCKY HOPUIUYECKUX
CIoCco0OB TaKOTO B3aUMOJICHCTBUS.

Hecmotrpss Ha  Bce  yrumyOmnstouiyecss — mpouecchl  YHU(UKALWH,
3aKOHOJATEIBCTB, MPSMOW WM KOCBEHHOM pELENIMU 3aKOHOJATENIbHBIX aKTOB,
COINIOCTABJICHHE HOPM HAIIMOHAJIBHBIX 3aKOHOJATENIBCTB HEPEAKO MPUBOJINAT K
BBIBOJIy 00 MX HECXOJCTBE. DTO MOJTAJIKUBACT CTPaHbl K MPEOJIOJICHUIO TaKHX
paznmuunii. HopMbl COXpaHSIOTCS, HO UX MBITAIOTCS «CBSI3aTh» MEXIY COO0OM Tak,
YTOOBI B CITy4asiX MPOTUBOPEUHIl IEHCTBOBAI IOPUANUYECKUN MEXAHU3M.

JIns pa3pemeHnst KOJUIM3MOHHBIX CUTyallud B MEXAYHApOJHOM YacTHOM
IIPaBe TaBHO NMPUMEHSAETCS MEXAaHU3M KOJLUIM3MOHHBIX HOPM.

Koum3nonnass HOpMa OTiIMYaeTcss OT TPAAULUMOHHBIX HOPM IpaBa. B Hen
€CTh JIBa CTPYKTYPHBIX 2JIEMEHTA — «00bEM» U IIPUBSI3KA.

O0beM KOJUITM3MOHHOM HOPMBI OTpa)kaeT CoJiepikalieecss B HEM yka3zaHue
OTHOILIEHUH, HA KOTOPbIE HOPMa PaCIPOCTPAHSIETCH.

[IpuBsizka COAEPKUT YKa3aHUE HA HAUMOHAIBHOE 3aKOHOJATEIbCTBO,
noJyjieskaliee NPUMEHEHHIO K JAaHHOMY BTy OOIIECTBEHHBIX OTHOILICHUH.

Konnuznonusie HOpMbI MOTYT OBITh OJTHOCTOPOHHUMH U JIBYXCTOPOHHUMH.

OaHOCTOpPOHHHE — TAaKHWE KOJUIM3WOHHBIE HOPMBI, KOTOPBIE COJIEpKAT B
NPUBSI3KE YKa3aHUE TOJbKO Ha TO, B KAKUX MpeAesiaX MOJJICKUT MPUMEHEHUIO
coOCTBEHHOE 3aKOHO/IaTELCTBO JAHHOTO FOCYIapCTBA.

JIBYXCTOPOHHHE — TaKue€ KOJUIM3UOHHBIE HOPMBI, B TPUBA3KE KOTOPBIX
MOXXET OBITh yKa3aHWe Ha OOIIMI TPUHIINI, MO KOTOPOMY MOKHO OIPEIEIHUTH,

3aKOHbI KaKOIro rocyaapCTtBa IOMJICKAT IMPHUMCHCHUIO K JaHHOMY BHAY
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PaBOOTHOLIEHUI C HHOCTPAHHBIM 3JIEMEHTOM.

CyuiecTBYIOT pa3iMyHble THNbI NPHUBA30K KOJUIM3MOHHBIX HOPM, IO
KOTOPBIM U Pa3IMYalOTCs KOJUTM3UOHHBIE HOPMBI:

1) Komnu3nonHas ImpuBs3Ka «JIMYHbIA 3aKOH» BBICTYNAEeT, — BO-
NEPBbIX, KAK HAIMOHAJIbHBIA 3aKOH, WJIM 3aKOH TPakIaHCTBA; BO-BTOPBIX, KaK
3aKOH MECTOXUTENbCTBA JIUIA, T.€. 3aKOH rOCY/1apCTBa, HA TEPPUTOPUU KOTOPOIO
JAHHOE JINILIO CYUTAETCS UMEIOIINUM OCEUIOCTh». YTO KayaeTcsl OpUIANIECKUX JIMII,
TO CYUIECTBYET MPUBSA3KA K 3aKOHY «HAMOHAIBHOCTWY». KOJIITM3UOHHBIE BOMPOCHI
«HALMOHAJIBHOCTH» OPUAMYECKUX JIMI[ MO—Pa3HOMY pEHIaloTCs B 3aKOHaX M
IpPaKTUKEe Pa3JIUYHbIX CTpaH. B KOHTHMHEHTAJbHBIX CTpaHaxX TpaxkJaHCKas
NpaBOCYOBEKTHOCTh OpraHU3allid U  COJEp)KaHHE €€ IMPaBOCIOCOOHOCTU
ONpEIENsIeTCs MO 3aKOHY MECTa HAaXOXJICHHs €€ aJMUHUCTPATHBHOIO LIEHTpa
(mpaBieHUs), a B CTpaHax «oOIEro mpaBa» - IO 3aKOHY MeECTa YUYpEeKIACHUS
(peructpanuu ycraBa) JaHHOW OpraHU3aluu.

2) CymiecTByeT — Takke  KOJUIM3MOHHBIN OPUHIIMI ~ «3aKOHA
MecTOHaXOkaeHust Bemw». OH TmNpuMeHsAeTcs Uil ONpeNeseHusl, Kakoe
UMYIIECTBO MOXET OBITh OOBEKTOM BEIIHOTO IMpaBa, B YAaCTHOCTH IIpaBa
coOcTBeHHOCTU. [lo TpHU3HAKYy MECTOHAXOXJEHHUS BEIIM OIPEACNIeTCS TaKkKe
00BEM BEIIHBIX MPAB, MOPAIOK X BOSHUKHOBEHHUS U MPEKPAICHHUS.

3) B KOMIM3MOHHOM MpaBe MOYTH BCEX CTPAH IPUHIMUIT «3aKOHA,
M30pPaHHOIO JIMIIAMH, COBEPIIAKIIMMH CcAeJIKY». VCXOAHBIM HadaioMm ISt
pa3penieHusl KOJUIM3UOHHBIX BOMPOCOB IO CIAEIKAaM C MHOCTPAaHHBIM 3JIEMEHTOM
SBJISIETCSI BOJII CTOPOH, COBEPILAIOIINUX CACNKY. «ABTOHOMMS BOJIM» HA MPAKTUKE
HEPEJKO HCIOJIb3YETCS MPOTUB SKOHOMUYECKH CIa00ro y4acTHHUKA CHEIKH. DTO
Yaile BCEro MNPAKTUKYETCS B TAaK HA3bIBAEMBIX JOTOBOpax MPUCOEAUHEHUS,
KOTOpbIE COJEpXkKAaT YCIOBHUS, H3JI0KEHHbIE B (QOpMyJsipax, BbIMTYCKAEMbIX
CTPaxOBBIMH  OOINIECTBAMH, TPAHCHIOPTHBIMH OpPTraHU3AIUSIMU H  JAPYTUMHU
MOHOMNOJIMCTUYECKUMHU KOMITAHUSIMH.

4) Beimensercss NOpUHIUIT «3aKOHA MeCTa COBEPLICHHUS AaKTay,

126



KOTOPBIM BKJIFOYAET HECKOJIBKO Pa3HOBUIHOCTEN MPUBSI30K:

L4 3dKOH MCCTa COBCPUICHUA AOIr0OBOpA,
L 3dKOH MCCTa COBCPIICHUSA CACIIKHU,
L 3dKOH MCCTa COBCPHICHHUA  AKTOB TI'PaXIAaHCKOIO  COCTOSHUA

MOCIIeI0BATEIbHO MPUMEHSETCS (POpME COBEPIICHUS 3TUX AKTOB;

° 3aKOH MECTAa MCIOJHEHHS 00513aTEIbCTB;

° 3aKOH CTpPaHbI IPOJIABIIA;

° 3aKOH MECTa COBEPIICHUS IPECTYIICHNUS,

° 3aKOH CyJa. OTOT TMPUHIMI HWMEeT BaXHOE 3HAYCHUE IS

IpaXXAaHCKOTO Ipoliecca, BKIoyas apOutpax. llpuMenenume B Takoro poja
BOIIPOCAaX 3aKOHO/ATENbCTBA CTPaHbl CyJ1a — OOLIENPU3HAHHOE HAYAJIO.

Pazpemienne  ©OpuUAMYECKHX ~— KOJUIM3WM, TOMHMO  MCIIOJIb30BaHUS
KOJUTU3UOHHBIX HOPM, OCYILIECTBIISIETCS M TAKUM CIOCOOOM, KaKk MCHOJb30BaHUE
NpouUeAyYpP He3aBHMCHMOIO apOuUTpasKHOro paséuparenbcTBa. [ocyaapcrsa
gacTo 00pa3yloT B paMKaX MEXKIYHApOJIHBIX OpraHu3aluil WM MyTeM
CHEIUAaJIbHBIX COTJIAIlIeHUd MexayHapoaHble apoutpaxku. Tak B pamkax ['ATT
3aKJIIOYEHO COTJalleHne 00 OMOBEIICHUH, KOHCYJIbTAlluU, Pa3pelieHH CIIOPOB U
Hajg3ope (1979r.), KOTOpo€ YCOBEPIIEHCTBOBAIO MEXAHW3M YpEryJIHpOBaHUs
pasnornacuii no cr. XXII n XXIII I'enepanbHoro CornameHnus.

COmmkeHue HalMOHAIBHBIX 3aKOHOJATENBCTB M B MPOIIJIOM M CETOAHS
IOPOSIBISIETCSL TaKK€ IIOCPEICTBOM BIIMSHHMS 3aKOHOB OJHOM CTpaHbl Ha
pa3paboTKy, NPUHITHE U peaIn3alrI0 3aKOHOB JApyroi crpansl. [Ipu 3ToM BaxHoO,
kak orMmeyaeT FO.A.TuxomupoB, 4TOOBI MOATOTOBKA M NPUHATHE OJIM3KUX IO
IpeAMEeTY M METOoAaM IPAaBOBOIO PETyJMPOBAaHUS aKTOB HE BeJlda K MPIMOMY
NOAPAKAHUIO W KONMUPOBAHUIO “‘UyXKHUX IOPUAUYECKUX TEKCTOB , C OJIHOU
CTOPOHBI, U K JABJIEHUIO HAa MPAaBOTBOPYECTBA MHCTPAHHOIO TOCYNapCTBa — C
apyron”. “IIpaBoBo€ COTpyJHHYECTBA M CYBEPEHHUTET TI'OCYIAapCTB B IPABOBOMU
cdepe, - OTMEUAET aBTOP, - OCTAIOTCS IOMUHAHTAMU COBPEMEHHOTO Pa3BUTHS .

Hpouecc COJIMOKEHUS HaITMOHAJIBHBIX 3aKOHOAATCIBCTB O3HAYACT:
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1)  BbIpabOTKY OOIIETr0 Kypca MpaBOBOTO Pa3BUTHS,

2)  OCyUIECTBJIEHHE MEP IO MPEOJOJICHUIO IPABOBBIX Pa3INyun;

3) NPUHATHE MEp MO BBIPAOOTKE OOIIMX, COBMECTHBIX WM €IUHBIX
IOPUIMYECKUX TTPABUIL.

WMHTEHCUBHOCTD COJIMKEHUSI 3aBUCUT OT c(ep rocyJapCTBEHHOMN JKU3HU U
celn(pUKN HAIIMOHAIBHBIX 3aKOHOAATEIbCTB.

Tax B cdepax mNpoU3BOJICTBEHHBIX, TOPTOBBIX OTHONICHUH, B cdepe
DKOJIOTHM COJMKEHHUE MPOUCXOIUT OBICTpee, IMOCKOJBKY OTpa)kaeT OOJBIIYIO
CTETIEHb OJHOPOJHOCTU PETYJIUPYEMbIX OOIIECTBEHHBIX OTHOLIEHUH M HX
MEHBIIIYIO TOJIUTU3UPOBAHHOCTD.

B npyrux cdepax, Takux Kak MOJUTHYECKOM, COIMAIbHO-KYJIbTYpPHOMH,
cONMMKEeHne MPOUCXOAUT OoJjiee MEIJICHHO U HE CTOJb MacHTabHO, B CUJY TOTO,
4YTO TOCYJapCTBa CTPEMATCA COXPAHUTh CBOE HAIMOHAJIBHO-HCTOPUYECKOE
cBoeoOpazue u olecneyuTh CBOOOAY NEHCTBHII CYyBEpEHHOW TOCYIapCTBEHHOMN
BJIACTH.

CoOnmxeHne HalMOHAIBHBIX 3aKOHO/IaTENIbCTB BEJIET K YCTAHOBJICHUIO:
- MPaBOBBIX CTAHJAPTOB;
- COTJIACOBAHHBIX MPOIIEAYD;

- PEKOMEHAATENBHBIX HOPM U T.J.

«COoMKeHne 3aKO0HOJATEJLCTBA» — 3TO IMOHATHE, O3HAadJarollee OOIIUH
Kypc TOCYJapCcTB Ha OIpeaesieHHe OOMIMX HaIlpaBIeHUNH COTJIACOBAHHOIO
Pa3BUTHs HALMOHAJIBHBIX 3aKOHOJATEIBCTB, Ha IIPEOAOJICHUE IPABOBBIX Pa3INYnN
Y BbIpaOOTKY OOLIMX MPABOBBIX PELICHUH.

B koMmapaTuBUCTMKE M B NPAKTHUKE MEXKIOCYIApCTBEHHBIX OTHOLICHUU
UCIIOJIBb3YETCS TAKKE TAKOM TEPMHUH, KAK «TAPMOHM3alUfA 3aKOHOAATEIbCTBAY.
B nokymentax u wMarepuanax EBpomeiickoro corws3a MNOHATHS «COJIMKEHUE
3aKOHOAATENBCTBA» U «TApMOHHU3ALMS 3aKOHOIATENIBCTBA» HEPEAKO IMPUMEHSIIOTCS
KaK paBHO3HAYHBIE.

CormacoBaHHOE€  IPaBOBOE  pa3BUTHUE  TOCYAApCTB, IO  MHEHUIO
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FO.A.TuxomupoBa, MOXXHO paccCMaTpuBaTh MPUMEHHUTEILHO K YEThIpEM
HarpasjeHUsIM U GopMaM MPOBEIACHUS:

1) ONpEe/ICJICHUE ToCyJlapCcTBaMu OOIIEro Kypca B JJaHHOU cdepe,
HaIpaBJICHUs, TAMOB, CIOCOO0B COMMKEHNUS,

2)  coriacoBaHwe ~ OOMIMX  MOAXOAOB,  KOHIENIMH  Pa3BUTUS
HAIMOHATBHBIX 3aKOHOIATEIIbCTB;

3) MIPUHITHUE MOJIECJIBHBIX 3aKOHOJATEIIbHBIX AKTOB;

4)  yaudukanus 3aKOHOAATEILCTBA, KOT/Ia pa3padaThIBAlOTCS U BBOASTCS
B JiclicTBUE 00111€00513aTeIbHBIC €IMHOO00pa3HbIE IOPUINIECKHUE HOPMHBI (TIPaBHIIA).

B paMmkax Kaxaoro W3 Ha3BaHHBIX HAINpPABICHUNW MCHOJb3YIOTCH
CJIEIyIOIME MPABOBbIE AKTHI:

B mepBbIX IByX — MpOrpaMMBbl, IJIAHBI, MOJEIbHBIC aKThI U T.JI.

B TpeTbeM — HayuHbI€ KOHLIETIIUH U T.1.

B weTBepTOM — 0011IME HOPMBI, TIPABOBBIC CTAHIAPTHI U T.1I.

Hx puanvyecKas Cujia HCOAMHAaKOBAa, T.K. OHH MOTI'yT OBITh:

POTrPaMMHBIMU;

- HOPMaTUBHO-OPUEHTUPYIOLIVMHU;

- PEKOMEHIATEIbHBIMU;

- HEIOCPEACTBEHHO-0IIEPAaTUBHBIMU;

- 00513aTeIbHOOJO0PEHHBIMH.

IOpuanyeckue cpeacTBa nIpyu NOMOIIM KOTOPHIX JOCTHIAETCS COTHIKEHUe
Y FapMOHHU3aLUsI 3aKOHOAATEIIbCTB!

1) oOmmit WIM  pacupOCTpPaHAEMBbIN IOPUIMYECKUNA  PEXUM
(MHBECTUPOBAHUS, HATTOTOOOJIOKEHNS );

2)  mpu3HaBaeMbli paBHBII 00BEM TMpaB CyObEKTOB (MHBECTOPOB,
npeAnpuHUMAaTesiei);

3)  enuHbIE CTaHAAPTHI (IKOJOTUYECKON O€30MacCHOCTHU U Ap.);

4) BbIPaBHUBAHUE YPOBHEW MpaBOBOro odecrneueHus (eHCHid, mocoouit
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U T.J.);

5) MpU3HAHUE IOPUINIYECKUX JOKYMEHTOB (JIMTUIOMOB 00 00pa3oBaHuU U
T.1.);

6) BBEJICHHE YIIPOIICHHOTO TMOpsaAKa (TMPHOOpPETeHHE Tpa)xIaHCTBA U
T.1.);

7)  IOTrOBOPHI O IPABOBOM COTPYIHUYECTBE;

8)  corjamieHus o MpaBOBON MOMOLIH;

9) o0111ee MPaBOBOE MPOCTPAHCTBO (M1 KOOPAMHAIIMU ACSATEILHOCTH B
cdepe HayKH, TEXHUKH, 00pa30BaHusl);

10) paBHas ropuguyecKas cuia CyObeKTOB;

11) mnpoueaypsl cOriacoBaHus IOPUTUYECKUX AKTOB;

12) oOmee  mnpu3HaHWE  MEXAYHApPOIAHO-TPABOBBIX  JTOKYMEHTOB
(mexmaparuii, MakToB, KOHBEHIIUIN);

13) pacnpocTpaHeHH€e CaHKIUI U JIp.

Jns noctrxenust 3Tol nenu puMmckuid Jlorosop 1949r. mpemycmarpuBaer
ABE rPYyNIIbI MOJIOKESHUI:

1) NPUHIUNBI, KOTOPHIC CTPAHBI-yUYACTHUIIBI JIOJDKHBI COOJIOAATH
(IpUHIATIBI CBOOOTHOTO JABMKCHUS TOBApOB, YCIIYT, KanuTaia, padodeii CHIb!);

2) Mepbl, 00eCIIeYNBAOIINE U 00JIETYAIONINE PeaaTu3auui0 Ha3BaHHBIX
NPUHIIMINOB ITyTEM yYCTAaHOBJICHHUSI OOIIMX HOPM U TapMOHHU3AIUU HAIMOHATHHBIX
3aKOHOJIaTEJIbCTB;

Pumcknii  JloroBop  maer  XapakTepUCTUKy  c(ep, OXBaYCHHBIX

rapMOHU3ALUEN.

- B oOnactn TaMOKeHHOT0 npaBa — CJIMAHUE BOCIMHO TaMOXXCHHBIX

TEPPUTOPHI, YCTAHOBICHUE TAMOXKEHHOTO Tapuda.

- Bomnpocel najsioroo6aaxenus (ct.95 u 99). IlpemycmarpuBaetcs
rapMOHHU3AIMs  KOCBEHHOTO  HAJOTOOOJaXKCHHWS, 4YTO  SBHJIOCh  OCHOBOU
dbopMUpPOBaHUS €IMHOM CHCTEMBbI OOJIOKCHHS HaJOroM Ha J00aBJICHHYIO

CTOHMMOCTB.
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- ["apMoHM3alMs HAIMOHAJBHBIX 3aKkoHoAaTeabcTB (cT.100, 100A).
Pacxoxxaenust JOMKHBI ObITh yCTpaHEHBI B TOM Mepe, B KAaKOH OHU MPEMSTCTBYIOT
HOpMaJbHOMY  (QyHKUMOHMpoBaHMIO OOmero peiHKa. (DTO  JUKBUAALUSA
NPENATCTBUN 1711 CBOOOHOTO TIEpEeMEIIEHHS TOBapOB U (PaKTOPOB MPOU3BOJICTBA,
yCTpaHEHHE  HEOOXOAMMOCTH  IOTPAHUYHOTO  KOHTPOJS,  JIMKBUAALUU

HaIIMOHAJIBHBIX TpaHul] BHyTpu Coob11ecTBa.

- B cepe 6e3onmacHocT Tpyaa (ct.118). Coznanue equHoOMN MpaBOBOM
0a3bl myTeM COOIOCHUSI MUHUMYMa CTaHJIaPTHBIX TPeOOBaHUM MO 0€30MacHOCTH
TpyJa.

- Ikojornyeckasi moautTuka (cr.130) — mpuHATHE OOIUX MPABUI B
AKOJIOTMYECKOH cepe numib B ciydasx ux 6osee 3¢(HEeKTUBHOCTH 1O CPABHEHUIO
C HAIlMOHAJIbHBIMHU.

[Iporeccyl rapMOHU3aMK U COMMKEHHSI HALIMOHAJIBHBIX 3aKOHOAATEIHCTB
xapakTepHsl s rocygapctB EBpomneiickoro corwsa (EC), mempro koToporo
SBIIIETCSI CO3[JaHUE €IMHOTO PbIHKA, XO3SHUCTBEHHOIO MPOCTpAaHCTBa (MOJHAS U
peanbHas cB0O0a (aKTOPOB MPOU3BOCTBA, TOBAPOB U yCIIYT).

Cr.220 npenycmarpuBaeT B OyaAyllleM CO3/IaHHS €IMHOI0 CBO/AA 3aKOHOB B
YEeThIPEX OCHOBHBIX 00JIACTSAX.

OcHoBHOe mpaBuio rapmonn3anuu B EC — ocyiiecTBieHue B TOM JUIIb
Mepe B KaKoil 3T0 He00X0uMo i1t GyHKIMOoHUpoBaHus OOIIEro pbIHKa.

Hckirouenne coCTaBisIeT TO 0OCTOSATENBCTBO, YTO B HEKOTOPBIX CEKTOpax
OBLJI0O COYTEHO HEOOXOMMMBIM CO37aTh HAOOP TOYHBLIX MPABMJI JIJIST BHIPAOOTKU

€IMHOM ITOJIUTUKU:
- e/IMHas CEIbCKOXO03SIMCTBEHHAs TTOJIMTHKA;

- eArHasi TeppUTOpUaIbHAS MOTUTHKA.
B ocranbHBIX ceKTOpax 3KOHOMUKH €IMHOOOpa3HbIe MPaBUiia TPUHUMAIOTCS
TOJBKO TaM, € 3TO HEOOXOJAUMO JJis JUMKBUAAIUM TPENATCTBHUH Ha MYyTH

cBOOOJHOr0 JBM:KeHUsI (AKTOPOB TMPOU3BOJCTBA M  MPOAYKTOB, JHOO
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ycTpaHeHHus (PAKTOPOB, HAPYIIAKIIUX KOHKYPEHIIUIO.

Hanpumep, 6osee ynpouieHHble TOKYMEHTbI IPUHUMAIOTCS 110 OTHOIIICHHIO
K TeXHHYeCKMM craHgapraMm. CraHgapTbl HE YCTaHABIMBAIOTCS Ha YPOBHE
CoobmectBa. 3akoHnomarenbubie akTel EC aumb GUKCHPYIOT TpedyeMble 1eJan
0e30acCHOCTH U KauecTBa.

Cnenuanbubie opranbl EC mpu3HAIOT HSKBUBAJIEHTHOCTh CTAaH/IAPTOB,
JIEVCTBYIOIIMX BO BCEX CTpPaHaX.

3akoHoaaTeJIbHbIE MeTO/IbI cONMKeHus HAIITHOHAJIbHBIX
3aKO0HOAATEJbCTB cTpaH-yuyacTHull EC BK/II0O4YaT 4yeTbipe BHAA AKTOB (C

pa3HbIM 00BEMOM M XapaKTEPOM MPABOBOTO BO3ACHCTBHS):

- KOHBCHIHUA — YCTAaHOBJICHUC MCKIYHAPOAHOI'O 00s3aTeIIbCTBRA.

CtpaHbl IPUBOJAT CBOE 3aKOHOIATENILCTBO B COOTBETCTBUE C HEM;

- MO/ eJIbHBIN 32KOH — MIPABOBOM TOKYMEHT, KOTOPBI PEKOMEHIYETCS
roCyJJapCTBOM [JIsl IPUHATHS B KaUE€CTBE MX HAILMOHAIBHOTO 3aKOHA. B oTiim4yuu
OT KOHBEHIIMH OH HE TpeOyeT OT rocyAapcTBa YBEIOMIICHUSI OpraHa, TAKOro Kak

I[GHOBHTapHﬁ, HIIN JPYTUX TOCYAApCTB, KOTOPBIC MOTJIN IIPHUHATH €TO,
- MOJ€CJIbHO€ MMOJOKCHHUE 11 KOHBCHIINH ]

- PEKOMEHIALNH 0 3aKOHONPOeKTHOI padote (1985r. komuccus EC

— PEKOMEH/IAINU O JI0Ka3aTelIbCTBEHHOM cuiie DBM).

3. Moae/ibHbIE 3aKOHOAATEIbHbIE AKTbI

MopenbHble 3aKOHOJATEIbHBIE aKThl - A3TO 0O0Jiee BBICOKAS CTeNeHb
yHHUKAINH HOPM HAITMOHAIBHBIX 3aKOHOATEIbCTB.

MoaenabHbIii 3aKOH — 93TO 3aKOHOJATEJIbHBIM aKT PEKOMEHJATEIbHOIO
XapakTepa, CoJIepkKalluii TUIIOBbIE HOPMbI U TAIOIIUNA HOPMATHUBHYIO OPUEHTAIUIO
JUUIS1 3aKOHO/IATENIbCTRA.

OH He sBiseTCd 00M13aTEJbHBIM, CIYXUT HOPMAaTUBHO-OPHUEHTUPYIOUIUM

CTaHAAPTOM IJI 3aKOHOAATCIIbHBIX OPIraHOB.
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MonenbHbIe 3aKOHBI Pa3INYaloTCs M0 BUAAM:

1 — npuHuMmarotcs gpeaepanueit s ee CyobeKTOB;

2 — MEXTOCyAapCTBEHHBIM 00BEIUHEHUEM JUISl TOCYAAPCTB-UJICHOB;

3 — MEeXIyHapOJHBIMH OpTraHU3alUsIMU B KaYECTBE MPABOBOr0 00pasiia;

4 — pa3pabaTbIBalOTCS YUYEHBIMU-IOPDUCTAMH M CIELMATUCTAMM U HOCAT
JOKTPUHAJIbHBIN XapaAKTEP.

OcHOBHOE CBOICTBO MOJCIBHBIX aKTOB — OBITh «MOCTOM» MEXy HOpMaMu
MEXIyHapOJHOIO U BHYTPEHHETO IpaBa. OHU «BIUTHIBAIOT» B C€0s MPUHIUIIBL,
HOPMBI MEXJIYHAapOJHOTO TMpaBa U TMEPEeBOJAAT UX B HOPMATHBHOM BHJIE B
HaI[MOHAJIbHBIEC 3aKOHO/IaTEIIbHBIE AKTHI.

WX cTpykTypa U OOBEKTHl PETYyJIMPOBaHHs OMW3KH K aKTaM BHYTPEHHETO
npasa.

Cy0beKTbl UX IPUHATHS:
- dbenepanbHbIN 3aKOHOAATEBHBIN OpraH;

- MEXKITapJaMeHTCKHUE accaMOJieu (Jaie).

HmeroT pekoMeHJaTeNbHbIM XapakTep, HO MOTYT OBITh U HMMIIEpAaTHUBHBIC
HOPMBI (MMPU3HAIOTCS B MOPSIKE T0OPOBOJBLHBIX CaMO00SI3aTEIILCTB).

Coaepsxkanue MOJCIBHBIX aKTOB JIBOSIKOE:

1) MoryT coaepkaTb HOPMATUBHYIO KOHIENIUMIO M OOLIME MPUHIUIIBI
peryaupoBaHusi, HOPMbI-Te(OUHULINH;

2) MOoryT OBITh YeTKO CTPYKTYPHMPOBAHHBbIE IIPABOBBIM AacleKTOM B
KaueCTBE «POANTENbCKOI0» HOPMATUBHOIO 00pa3ua.

JIpyroe cBOMCTBO MOJICIbHBIX AKTOB COCTOUT B TOM, YTO OHH POJYHaIOT
CHJIy B TpaHHUI[aX TOTO0 WM HMHOIO TOCYJapCTBEHHOrOo 0O0pa3oBaHUS MOCJe
NPUHATHA, NPU3HAHUA M ox00peHusi (B J10O00M 00bEME) HANMOHAJIbHBIM
napjaMeHTOM.

MojenbHbIE aKThl UMEIOT AJMTENbHYI0 ucTopuio. Eme B 1858-59rr. B
[Ipyccun u ABctpum oOcyxnancs Bompoc 00 oOwmerepmanckom Toprosom

KoOJeKce.
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B 1952r. B CIIIA onyOnukoBaH mepBblid OPHUIHATBEHBIN TEKCT MOIEJIbHOT0
Toprosoro KO/JEeKCa (MOArOTOBUIIM: HanunonanbHas KoH(pepeHus
YIIOJTHOMOUYEHHBIX 10 yHU(UKanuu mpaBa mTatoB (¢ 1892r.) coBMecTHO ¢
AMepUKaHCKUM UHCTUTYTOM IIpaBa).

C 1954r. on cran aeiictBoBaTh B mrate IlencunnBanus, k 1968r. — eme B 48
mrarax. Beero ObU10 1mIeCTh M3/IaHUHN; 3aKOHOAATENbHBIE COOpaHUs ITATOB MOIJIN
MOAU(UITUPOBATH X B TOM WJIM UHOM CTETICHH, BHOCUTh MOMIPABKH.

B 1984r. omobpeH wmojacnbHBI 3aKkOH © NpPeINPHHUMATENbCKUX
KOpHopauusix (JISTMCIOTYPbI IITATOB MOTYT U3MEHATh U OTMEHSTH €T0).

B CCCP wu nap. conMalucTHYECKMX CTpaHax (QeaepaTUBHOIO THIIA
MOJICJIbHBIE 3aKOHbl HE TOJy4Ynsid pacnpoctpaHeHusi . Coro3Hble 3aKOHBI U
OCHOBBI 3aKOHO/IATENbCTBA COACPKANM TAKyIO MEPBUUHYIO YHU(PHUKALMIO, YTO HE
BO3HHUKAJI BOIIPOC O pa3HOOOpa3uu CUCTEM B peciyOJinKax.

Ceituac o Konctutymuu P® 1993r. B cumy pasrpaHuyeHus: KOMIIETEHIIUH
dbenepanuu U CyObEKTOB U HAIUYMU 00JaCTell COBMECTHOTO BEJICHHUSI MO/ICIIbHbBIC
3aKOHBI BIIOJIHE OIpPaBJaHbl (3aKOHBI O HEIpax, 00pa3oBaHUU, KyJIbTYpE U .T.1.)

bonpuiyro poiap MOTYyT ChIrpaTh HPOEKThI 3aKOHOB, IIOJIOTOBJIECHHBIE
yueHbIMH-IOpucTaMu. Ux ceituac myOnukyercs Hemano. Tak, Hanpumep, B 1992
roay cnenuanuctamu [apBapickoro yHuBepcurera Obul paspaboran «ba3oBbiii
MHPOBOM HAJIOTOBBIA KOJIEKC» B PaAMKaX MEKIYHAPOIHOW HAJIOTOBOM IPOTPAMMBI.
OH cocrout u3 591 crateu. 3HayeHUEe €ro B TOM, YTO B HEM JaHbl HOPMAaTUBHbIE
OTIpEJICICHNS, TOHATHS, TPUHIUIBI, oO0Jeryatomue QopMUpoBaHUE OOIIHUX
HaJoroBbIX HOpM B pamkax EC u CHI'.

Hpyrasi pa3HOBUJAHOCTb MOJIEJIbHBIX 3aKOHOJATEIbHBIX aKTOB BO3HUKAET B
pPaMKax MeXNapJaMeHTCKUX 00beIMHEeHHUIl.

B cepum  JOKyMEHTOB O  co3JaHuM U (PYHKUMOHUPOBAHUU
Mexnapinamentckoir  AccamOien  rocygapctB-ydactHukoB ~ CHIT (MITA)

ONPEAEIIEHBI CIEAYIOIINE BUABI AKTOB:

- 3asiBJICHUS;
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- oOpaiieHus;

- PEKOMEHIalnK;

- PEIIOKECHHUS;

- pEKOMEHAaTeIbHbIE 3aKOHO/IaTENIbHbIEC aKThl (MOJICTBLHEIE).

B ux uyucne OblIM NpUHATHI Takve akThl, kak: CrnpaBka O MOATOTOBKE
pEeKOMEHAATEeNbHBIX  aKTOB  (MoaenbHbiX) rocyaapctB  CHIT  (1994r.),
«IIpensioxkeHrss 0 NOATOTOBKE PEKOMEHAATENbHBIX 3aKOHOJIATEIIbHBIX AaKTOB
rocyaapctB-yuyactTHukoB CHI» (1995r.), «OCHOBHBIC HaIpaBiIeHHUS CONMKCHUS
HaIIMOHAJIBHBIX 3aKOHOAATENBCTB rocy1apcTB-yyacTHUKOB CHI .

[Ipu3HaHo, 4TO MOJA MOJEJBHBIM 3aKOHOAATEIbHBIM aKTOM LIEJIECO00pa3Ho

MOHHUMATh THUIIOBOW 3aKOHOIATEJILHBIN akT, npuHuMaeMblii macturyramMu CHIT B

cd)epe nx O6I]_II/IX WHTEPECOB, MMEIOIIMN PEKOMEHJATCILHBIA XapakTep H

HaIlpaBJSICMbIM apJIaMEHTaM roCy1apCTB-YUYaCTHUKOB CHI JJA UCIIOJIb30BAHUS B

ux BaKOHOI[aTeJIBHOﬁ ACATCIBHOCTH.

OHpCI[CJICHBI TaKXXE€ BO3MOXKHBIC BHIABI MOJCJIBHBIX 3aKOHOAATCIIbHBIX

aKTOB:
- oO11I1e MPUHITUIIBI;
- OCHOBHBIE HayaJia;
- IIPUMEPHBIN 3aKOH;
- MOJIENTb KOJEKCa;
- OCHOBHBIE YCIIOBUS;

- OCHOBHBIE IIOJIOXKECHUS.

Oco0o0  oTMewaeTcs, YTO  MOJEJIbHBIE  3aKOHOJATEIbHBIE  AKTHI
1e1ecoo0pa3HOo TOTOBUTh C YYETOM HOPM MEXKIyHapOJHOIO IIpaBa, aKTOB
roCyJapCTBEHHBIX U MEXIYHAPOIHBIX OPraHU3aLUN.

B Pernamente Accam0ien yperyJupoBaHbl MPOLEAYPbl PACCMOTPEHUS
PEKOMEHIATENbHBIX 3aKOHOJATENBHBIX AKTOB. PelleHNs] NpUHUMAKOTCS HA OCHOBE

o0111ero coriacus — KOHCEHcyca (0TCYTCTBUE JTH000T0 O(PULIMATBHOTO BO3PAXKEHUS
135



Jeneranui, MNPUCYTCTBYIONIMX HA 3ace€JaHMd W NPUHUMAIOUIUMX Yy4YacTHE B
00CYXXJICHUH TAaHHOTO BOIPOCA).

PexoMeHaTenbHbIE  3aKOHOJATENIBHBIE  aKThl  HANPABJSAIOTCS IS
paccMOTpEHUs napjaMeHTaM y4acTHUKOB CoOrJiaiieHus..

B cr.15 paercs onpeneneHne peKOMEHIATENIbHOTO 3aKOHOAATENBHOTO aKTa
KaK MPUMEPHOTO 3aKOHOJATEILHOTO aKTa, NpUHUMaeMoro Accambiieen s
OpHMEHTAIIMU COTJIAaCOBAHHOM 3aKOHOAATEIbHOM AESATEIbHOCTH CTOPOH.

Baxnoe 3Hauenue, kak nomguepkuBaeT FO.A.TuxomupoB, wumeer
o100peHHbIt MexmapiameHTckon AccamoOieeit B Mmae 1995t. pekomeHaTeNbHBIN
3aKOHOJATENbHbIM akT «(O HOPMATUBHBIX TIPaBOBBIX aKTaxX TIOCYJapCTB-
ygactHukoB CHI'». 3OTto TumoBoil oOpasen, noaroToBieHHbIi WMHCTUTYyTOM
3aKOHOAATENbCTBA M CPABHUTEJIBHOIO TIPAaBOBEJICHHS B COOTBETCTBUU C
pekoMeHauuaMu  MeEXAYHApOOHOTO  KOHCYJIbTAaTMBHOrO cemuHapa MIIA
«CootHomienne KoHcTuTynuu u 3akoHojarenbctBay (21-22 nosOps 1994r.). B
HEM pPAacCMaTpUBAKOTCA BOIPOCHI, CBA3aHHBIE C CO3[IaHHEM, YIOPSJAOYECHHEM U
JNEWCTBUEM HOPMATUBHBIX IIPABOBBIX AKTOB. AKT COJEPKUT KaK HOPMBI —
ONUCAaHMUsI, TAK U HOPMbI, KOTOPbIE MOKHO HEMOCPEJICTBEHHO «BBOJIUTH» B TKaHb
HallMOHAJIBHBIX 3aKOHOB.

B mae 1994r. MexnapnamenTtckas AccamOiiest IpuHsijia nocraHoBieHue «O
XoJe pa3pabOTKH MOJEIBHOTO TPaXKIAHCKOTO KOJEKca [Uisi TOCYyJIapCTB-
yuyacTHUKOB CHI .

Mopenb TpakIaHCKOTO KOJEKCa MOXKET CTaThb OCHOBOW ISl COJMKCHUS
HAallMOHAJIBHOTO TPAXKIAHCKOIO 3aKOHOJATENIbCTBA rocyaapcTtB-ydyacTHUKoB CHI

O CJIEAYIOIIMM KITFOUEBBIM JIJI1 SKOHOMUYECKON MHTErpallii BOIIPOCAM:
- IPaBOBOT'O CTaTyCca KOMMEPUYECKUX OpraHU3aIIN;
- CBOOO/IbI TPY30MOTOKOB U PACUETOB;
- 3aIUThl 3aKOHHBIX HHTEPECOB 3apyOeKHBIX HHBECTOPOB;

- pPa3BUTHUA 3aKOHOAATCIBCTBA O JIOTOBOPAX U IapaHTUAX HCIIOJIHCHUA
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00513aTENBCTB.

[ToroToBKka MOJAENBHOTO Tpa)kAAaHCKOTO KOJEKCa IJis CTPaH-yYaCTHHKOB
CHI' orBewaer MHpPOBOMl M €BPONEUCKOW TEHACHUMUM PAa3BUTHUS TPaKTAHCKOTO
3aKOHOJATEIbCTBA.

B kauecTBe yxe AEHCTBYIOLIErO0 MEXaHW3Ma COJMKEHUSI HAIl[MOHAJIbHbBIX
3aKOHOJIaTE€IbCTB MOXKHO NPUBECTH NPUMEP PEKOMEHIATEIBHOIO aKTa o
OPUHIIMIIAX TPABOBOTO PETYJIMPOBAHUS WH(POPMAIMOHHBIX OTHOIICHUH B
rocyJiapcTBax-y4acTHUKax MexnapiiaMeHTCKoOM AccamOyier, KOTOpPBIH TOBJIEK
npunatue PexnepanbHoro 3akoHa «O0 mHbOpMaNUU W 3auUTe UHPOpPMALMKM» B
Poccuun, TOTOBATCA 3aKOHONPOEKTH O IpaBe TpaxaaH Ha HHGOPMAIIMIO;
pa3BuBaeTca MHPOPMAIMOHHOE 3aKOHOIATEIBLCTBO HA Y KpauHe.

Crnenyromuii BUJT MOJICJIbHBIX 3aKOHOJIATEIbHBIX AKTOB BOSHUKAET B paMKax
NEATEIIBHOCTH MEKIYHAPOJIHBIX MEKIAPJIAMEHTCKUX HHCTUTYTOB.

Tak, Hanpumep:

1) Ipanamentckast Accamoisiess Coera EBponbl IpyuHUMAET pEIICHUS B
dbopwme:

- pPEKOMEHIalluii TPaBUTEIBCTBAM;

- PE30IIOLIUN;

- KOHBEHIMU (HOCAT 0Os3aTeNIbHBIM XapakTep A TeX TOoCyIapCTB,

KOTOpbIE UX PaTU(PUILIUPOBAIIHN);
- 3aKJIFOUEHUS;

- yYKa3aHHs IOAYNHEHHBIM OpraHaM.
[IpumeuaresieH B 3TOM KOHTEKCTe EBPONEHCKHN KOAEKC COLMAJIbHBIX
rapantuii (Pum, 1990r.), conepxaniuii cTaHIapThl 1S HAITMOHAIBHBIX 3aKOHOB.

2) Coro3 appuKaAHCKHUX NAPJIAMEHTOB [IPUHUMAET:
- peuieHus;
- PEKOMEHIallnK;

- PE30ITIOIHH;
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- oOpaiiieHus u Jp.

3) AHACKUI apJIaMeHT IPUHUMAET:

- pe3ononnu (1Mo Haubojee OCTPBIM JAJIsl TATHHOAMEPHUKAHCKUX CTpaH
npo0iemMaM, KOTOpbIe TPAKTYIOTCS C MO3UIIMN CyOpernoHaIbHONW M PErHOHAILHON
COJIMIAPHOCTH, HOCSAT PEKOMEHJATEIbHBIA XapakTep ISl HalMOHAIbHBIX
napJaMeHTOB).

4) MexknapajilaMeHTCKasi opranuzauust Accomuamnum rocyaapcrs IOro-

BocTouyHo#l A3UHM IPUHAMAET:

- PE30JIIOLUHU 110 OTAEIBHBIM BONIPOCAM, KOTOPbIE MOTYT HOCHUTHb Kak
00s13aTeIbHBIN, TAK U PEKOMEHIATEIbHBIN XapaKTep.

Eme ogHa pa3HOBUAHOCTH MOJENBHBIX 3aKOHOATENIBHBIX AKTOB — 3TO AKThI
MEKAYHAPOAHBIX OPraHU3anMi.

Yaire Bcero oOHM MPECTaBISIOT COO0H crienuaIn3upoBaHHbIe HOPMAaTUBHO-
CTPYKTYpHBIE IPAaBWJIA, KOTOPBIE JIETKO BOCIHPUHUMAIOTCS B KadeCTBE 4YacTH
JIEHUCTBYIOILIETO HAIIMOHAJIBHOTO TMpaBa Jubo 0e3 Tpyna mnpeoOpasyroTcss B
3aKOHOJATEIbHBIE U UHBIE AKTHI.

[IpumepoM TOoMy siBasieTcst MeXIyHapOIHbIH KOAEKC MO YIPABICHUIO
0e30macHOi JKcIUTyaTallMel CyJoB M MpPeJAOTBPALICHUIO 3arpsi3HEHUs (NIPUHST
XVIII ceccueit MextyHapoJHO MOPCKOM OpTraHU3ALMH).

Cropa ke MOXHO OTHECTH, JEHCTBYIOUIMH B paMkax [eHepanbHOro
cormamenuss o Tapudax um toprosie (I'ATT), Komekc tamokeHHO# OIICHKH,
Konekc cy6cuanii 1 koMneHcalMoOHHbIX nouuinH, Kojeke cranaapTos.

Hpyrum npumepoM sABIAETCI  MEXIYHAPOAHBIM KOJEKC PEKIAMHOU
MPaKTUKH, paspadbotanHbiii KoMuccueir mo pexiaame MexmyHaApOIHON TOPToBOM
nanatsl (I[Tapux). Koaekc coaep>KUT MUHMMYM HOPM 3THUKH, KOTOpBIE JOJKHBI
coOM01aThCs MPU BEICHUH PEKJIaMHON JesiTeabHOCTH. COCTOUT M3 JABYX YacTei:
4acTh II€pBas YCTAHABIMBACT IIPAaBWIA PEKJIAMUPOBAHUSA; 4YacTb BTOpas —
OTHOILIEHUS MEXK/Ty PEKJIAMHOW MMPOMBIIUIEHHOCTBIO U €€ KITMEHTAMH.

[Tony4daroT pacnpocTpaHeHUE U MOAeJbHbIe 3aKOHBI, MPEIHA3HAYCHHbIC
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AJsl TOCYIapcTB OTAeJAbHOro peruona. Tak, nerom 1992r. oOcyxaancs
HOJrOTOBJIECHHBIN 0epo-aMepuKaHCKUM HHCTUTYTOM HPOLECCYaIbHOIO IpaBa
IPOEKT MOJIEIBHOIO TPaXXIaHCKOIO MpoIecCyalbHOro Koaekca it JlatmHckoi
AmMepuku.

OueBuzieH TOT (AKT, YTO MOJEIJIbHBIE 3aKOHOJATENIbHBIE AKThI SIBIISIFOTCS
NEPCIEKTUBHON (POpPMOIi mpaBOTBOpUYECTBa U 3(H(PEKTUBHBIM METOAOM COJIKEHUS
HAI[MOHAJIbHBIX 3aKOHOATEIIbCTB.

OnenuBas 3HAYCHUE MO/JIEbHBIX 3aKOHOAATEIbHBIX aKTOB,
O0.A.TuxoMupoB — OTMEUAET, YTO :

l)Takue akThl UTPArOT Bce Oojiee 3aMETHYIO POJib B IPOIECce CONMMKEHUS
BHYTPEHHETO ¥ MEKIYHapOTHOTO MPaBa;

2)MozielbHBIE 3aKOHOJATENbHBIE AaKThl PA3JIMYAIOTCS IO COJEPKaHUIO,
dbopme, 1o cyOBbeKTaM MPUHSATHS;

3)MonenbHBIE  3aKOHBI  MPEANOJaralT  ChenupUuIecKue MpoIeaypbl
MOATOTOBKH, PACCMOTPEHUS U 0100peHUs (IPUHSITHSA);

4)TpeOyroTcsl  yCHUIMST 1O  HCIOJb30BAHMIO  MOJIETBHBIX  aKTOB B

3dKOHOTBOPYCCTBC CYBCPCHHLIX I'OCY1apCTB.

KonTpoabHbIe BONPOCHI

1. Kakue criocoObl w1 (QopMbl COMMKEHUS HAIMOHAIBHBIX TPABOBBIX
CUCTEM BaM U3BECTHBI?

2. Uro Takoe IOpUAMYECKHE KOJUIM3UM U KaKOBBI CIIOCOOBI HX
PEOI0JICHUS ?

3. Uro o3HauaeT nporiecc COMMKEHUs HAllMOHAIbHBIX 3aKOHOJATENILCTB?

4. KakoBbl ~ OCHOBHBIE  HampaBlieHUss W (QOpPMBI  IMPOBEICHUS
rapMOHH3AIMU 3aKOHOJATENbCTBA?

5. KakoBbl npuHIUIIEI, cPepbl U 3aKOHOAATENbHBIE METOIbI COMMKEHUS
HallMOHAJIBHBIX 3aKOHOJATENBCTB CTpaH-ydacTHUL EC?

6. Yro Takoe MOJENbHbIE 3aKOHOJATENbHbIE aKThl? X BUIbI, CyOBEKTHI

MIPUHATHS, COJEpKaAHUE?

Cnmcok pekoMeH1yeMoil JTUTepaTyphbl:
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JIEKIIUA 12. MEXKAYHAPOIHOE ITPABO B ®OKYCE
CPABHUTEJIBHOI'O IPABOBE/IEHHUA

Copep:xanue JeKIUM:

1. CooTHOLIEHHE HALMOHAJIBHOIO M MEKAYHAPOJAHOIO IpaBa
(MOHMCTHYECKAS M TyAJTUCTUYCCKAS KOHLCILMS)

2. CooTHOLIEHHE MEKAYHAPOJIHOIO NMPaBa M HALMOHAJIBHOIO NMpPaBa
0 CTPYKTYpe, MO XapaKTepy IPaBOBbIX AaKTOB, CTPYKType HOPM, HX
nepapxum

3. Cnoco0bl TpaHchopManuM MeXKAYHAPOAHO-NPABOBbBIX HOPM B
HALMOHAJIbHOE NPaBO

4. Cnenuduxa oTpaxeHusi MeKIYHAPOAHO-NIPABOBBIX HOPM B

oTpacjasax l'[yﬁJ'II/I‘IHOFO U YaCTHOI0 HAMMOHAJILHOTO IIpaBa

1. CooTHOLIEHME HAITMOHAJIBHOIO M MEKAYHAPOAHOI'0 PaBa
(MOHMCTHYECKAs] M IYAJTUCTHYECKAS] KOHIECIIIHA)

MexayHapoaHoe IpaBo MmonagaeT B (POKYC CPaBHUTEIBLHOTO MPABOBEICHUS
B CHJIy psifia CXOAHBIX uepT. Bo-nepBbIX, 0 mpeaMeTy U 00beKTaM MCCIIEIOBAHMUSL.
O0e 3T HayKd OCHOBBIBAIOTCS HA PEalbHO CYIIECTBYIOIIEH MHOXECTBEHHOCTH
IPaBOBbIX CcHUCTEM. CpaBHHUTENBHOE IMPABOBEACHUE CPABHUBAET Pa3JIMYHbBIC
IIPABOBbIE CHUCTEMBI, MEXKIYHApOAHOE IIpaBO; B CBOI O4YEpEdb, H3Yy4daeT
OTHOLUEHUSI MEXJY TaKUMU CyOBEKTaMH, KaXKJbId M3 KOTOPBIX 00JIajaeT CBOEH
HAIlMOHAJIbHOW IIPAaBOBOM CHCTEMOW, M B CHIIy 3TOrO JJIsi HEr0O HE MOXET HE
IPENCTABIIATh HHTEPEC N3YUEHUE ITUX HALMOHAIBHBIX IIPABOBBIX CUCTEM.

CxoncTBO B mpeaMeTe HM3yYEHHUsS MPEIonaracT M CXOACTBO B METOJAX,
UCITIOJIB3YEMBIX YIIOMSHYTBIMU HayKaMHu.

B coBpemMeEHHOM MuUpE poOdab MEXAYHAPOJHOIO IIPaBa CTPEMUTEIBHO
BO3pPACTAET B CHJIy BCE BO3PACTAIOIIMX TEHJCHIIMN B3aUMOBIIASIHUS T'OCYJapCTB,
CO3/IaHUsl C ATOW LIETbI0 MEXAYHApOIHBIX OpraHu3zauuii u coobuiectB. OTcrona
HEN30€KHOE U3MEHEHHE COOTHOILEHUS BHYTPEHHETO U MEKIyHapOAHOTro npasa. B
JAHHOM CJIy4ae Mbl MMEEM JEJ0 C IByMs IPAaBOBBIMU CHCTEMAMH, COOTHOILLIEHHE
KOTOPBIX IPOTEKAET IPOTHBOPEYMBO B AaCHEKT€ COYETAHUA UX HOPM,

npeoOpa3oBaHus U MPEOAOTICHUS KOJUTH3HIA.
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IToHnMaHuIO IPUPOABI ATUX IABYX CHUCTEM JAET y4ET UCTOPUUYECKOTO OIBITA
UX COOTHOLIEHHS.

IIpuMEeHUTENPHO K  TPAaKTOBKE COOTHOILUIEHHWS  MEXIAYHAapOIHOIO U
BHYTPUHALIMOHAJIBLHOIO IIpaBa B MCTOPUYECKOM IUIAHE MPUHATO BBIAEIATH JBa
OCHOBHBIX HAIpPaBJICHUS — MOHUCTUYECKOE, OTIAIOIICE MPEAIIOYTEHUE OJHON U3
JByX TIPaBOBBIX CHUCTEM, M JyaJIMCTUYECKOE, B pPaMKax KOTOPOro Obuin
CTOPOHHMKH KAaK PaBHOW OTAAJIEHHOCTH IIPABOBBIX CUCTEM JPYyT OT ApPYyra, Tak U
UX B3aUMOJCHCTBHS IIPU COXPAHEHUU CAMOCTOSITEIIBHOCTH.

OpnuM u3 HanOosiee aKTUBHBIX CTOPOHHUKOB MOHHCTHYECKON KOHLIEMIUU
obu1  I'.Kenp3en. CorizacHO €ro BO33pEHUSIM, «MEXKIy HAlUUOHAIBHBIM U
MEXIYHAPOJHBIM MPAaBOM HET a0COJIIOTHOW TpaHulb». Pazmuuue Mexay HUMU
BECbMA OTHOCHUTEIBHO U 3aKIIIOYACTCS IMPEXKIEC BCErO «B YPOBHE LICHTpaIU3alUU
IIPaBOBOM CHCTEMBI MM JAeueHTpanu3zanun» CormacHo Bo33peHusMm I'.KenbseHa,
MEXIyHapOJAHOE U HAIIMOHAIBbHOE MPaBO (GOPMUPYIOT «EAMHYIO, YHUBEPCAIbHYIO
IIPaBOBYIO cucTeMy». OHM BBICTYIIAIOT KakK JIB€ HEPA3PBIBHO CBA3AHHBIC MEXIY
coboit cocraBHble uacth 31Ol cucreMbl. CormacHo ['.Kenb3eny, HOpMBbI
MEXIyHApOJAHOTO MpaBa MMEIOT IJI00aNbHBIN XapaKTep, a IOPUINUYECKHEe HOPMBI,
M3 KOTOPBIX BO3HMKAIOT HALMOHAJIBHBIC [PABOBBIE CUCTEMBI, SIBJISAIOTCSA
JIOKAJIbHBIMH. B 3TOM ciydae MexayHapOJHOE IPaBO HE NPU3HACTCS B KAYeCTBE
ABTOHOMHOM, OTHOCUTEJIBHO CaMOCTOSITEJIbBHOM CHCTEMBI, M TEM CaMbIM
IIPAKTUYECKNA HUCKIIIOYAETCS BO3MOKHOCTb €r0 CPaBHUTEIBHOI'O MCCIEAOBAHUSA C
HallMOHAJIBHBIMY CUCTEMAaMH MPABa.

Jpyroii CTOPOHHHUK MOHUCTHYECKOW KoHuenuuu — I'. Emmnek. Ilo ero
MHEHUIO, MEXIyHapOAHOE MpaBO SBJIETCA JHUIIb OTPAC/IbIO IIpaBa, a HE
OTHOCHUTEJIBHO CaMOCTOSITEJIbHOM CUCTEMOM MpaBa.

CyTb [npyrou, ZIyaJlMCTHYECKOW KOHIENUMH 3aKIOYAeTCAd B IOJHOM
IIPU3HAHUU CAMOCTOSATENIBHOTO XapakTepa KaK CUCTEMblI MEKIYHApOAHOTO IIpaBa,
TaK U CUCTEMBI BHYTPUIOCYIAPCTBEHHOTO IIPABa.

I[aHHaSI AOKTpHUHA AaKTUBHO pPa3BHUBAJIaAChb OHHCHFCI\/'IMOM, HCXOAUBIINM U3
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TOr0, YTO «MEXIYHAPOJHOE MPaBO U BHYTPUIOCYIApPCTBEHHOE IIPABO OTACIBHBIX
rOCyJIapCTB CYLIECTBEHHO OTINYAIOTCS APYT OT IAPYyTay.

OrcramBasg «ayanucTudeckue» nosuuuu, OnmeHredM nucan,  4To
MEXIyHapOJAHOE MPAaBO «HU B IIEJIOM, HU YACTUYHO HE MOXET OBITh YaCThIO
BHYTPUI'OCYIapCTBEHHOIO IIpaBa». TOYHO TaK K€ KaK BHYTPUIOCYAApCTBEHHOE
IPaBO «HE O0JIaJJaeT CUJION M3MEHSTh WM CO3[aBaThb HOPMBI MEXIYHApOIHOTO
npaBa». OTcrofa CleIyeT, 4TO TOCYyAapCTBEHHBIE CyAbl HE MOIYT CUUTAThCA
CBA3aHHBIMM MEXIAYHApOIHBIM IIPaBOM M B cClly4yae IPOTUBOPEYUS OHU
IIPUMEHSAOT HOPMY BHYTPUIOCYIApCTBEHHOTO IIPABA.

HyanucTuyeckass KOHLENIUA IIOJAy4YMJia CBOE JaJIbHEHIICE pa3BUTUE U
IIMPOKOE MPUMEHEHHUE B TOJbI II0CJIIE OKOHYAaHWUS BTOPOW MHUPOBOM BOMHBI.
OKOHYATENbHO CIIOKHUBLIMIICS K 3TOMY BPEMEHHM JBYXIIOJIIOCHBIA  MHP,
IIPOTUBOCTOSIHUE Pyl APYry pPasjMYHBIX  COLUAJIbHO-DKOHOMUYECKUX U
IOJIMTUYECKUX CUCTEM B 3HAUYMTEIBHOW MEpEe CHsUIM C IIOBECTKM JIHS BOIPOC O
€AUHOM U HEJEIUMOM MUPOIIOPSAAKE, «YHUBEPCAIBHOU IIPABOBOU CUCTEMEY.

B mnocnennue pecsatuineruss Ha (OHE HapaCTAIOIIUMX WHTErPALIMOHHBIX
IPOLIECCOB B COBPEMEHHOM MHPE OTUETIMBO BBIABISETCS TEHACHLUS COIMKEHUS
MEXIyHapOJAHOIO M HAIMOHAJIBHOIO IpaBa. JDTOMY CHOCOOCTBYIOT CIIEIYIOIINE

SABJICHHSA .

- yHUBEpcanu3anus HKOHOMHUYECKUX, TPaHCHOPTHBIX,

MH(OPMAIMOHHBIX CBSI3EH;
- 00ocTpeHre MacIITaOHbIX SKOJOTUIECKUX MPOOIIEM;

- MacCcOBO€ MepeMeIleHre JT0AEH U JIp.

B MupoBom coobriectBe popMUpYyETCsl HOBBIN TIPABOMOPSIOK, TPEOYIOIIHIA
CONMMKEHNUST HAIIMOHAIBHO-TIPABOBBIX pEIIeHWH U (OPMHUPOBAHHE MEXaHU3MOB
BBIPAOOTKH COTJIACOBAHHBIX U OOIUX PEIICHUN.

Opnaxo, Kak ObLIO BBIILLIE CKA3aHO, MPOLIECC ITOT IPOTUBOPEUYUB U BHI3HIBAET
PS HETATUBHBIX TEHIEHIMH. B mepByio ouepenp pedb UAET O TOM, YTO MHUPOBOE

COOOIIECTBO  CTPEMHUTCS  OOOCHOBaTH CBOE IIpaBO  BMECIIMBATBHCA  BO
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BHYTPUTOCYIAPCTBEHHBIE  ACIEKThl pPAa3BUTUSA W  pEryJIMpoBarb ux. Tak
FO.A. TuxomupoB orMeuarT, uto «B OOH 4acTo roBopsT O JETHTUMALUNA «IIpaBa
BMEIIIMBATHCS BO UMs 0o0Jiee BBICOKMX HMHTEPECOB MHUPOBOTO COOOIIECTBA M €r0
LneHHocTew». [loBomaMm 11 BMEmIaTenbCTBA BO BHYTPEHHHME J€la TOCYNapCTB
CTAHOBHUTCSl TAKHE LICHHOCTH KAaK IpaBa YEJIOBEKA, KOHTPOJb 3a MPOU3BOACTBOM
OpYKHsI MAacCOBOTO YHWYTOKEHUS, COXPAaHEHHE IUUIAaHETapHOM cpenapl U T.1. B

PE3yJIbTaTC BO3HHUKAIOT CJICAYIOIMINC BOIIPOCHI:

- KaK COBMECTHTh CYBEpEHHBbIE IpaBa TOCYIapCTB U IIpaBa

MEXKTyHAPOIHBIX OpraHu3aIui?

- AOITYyCTHUMO JIM OI'PaHUYCHUC IIPpaB roCyaapCTB U O0TKa3 OT IMPHU3HAHUSA

abCOIOTHOTO CyBepeHuTEeTa?
- KaK 00€CIIeunTh yU4eT HHTEPECOB CTOPOH?

- KaK OLIEHUBaTh HOPMBI W MPOLEAYpPhl MEXKIyHApOAHOTO IpaBa,
KOTOpBIE CJIYy>KAaT KaK pa3 LeJd YyuyeTa HWHTEPECOB Pa3JIMYHBIX CYBEPEHHBIX
rocyaapcTB?

W3BecTHO, YTO YTBEP)KICHUE MPUOPUTETA MEXKIYHAPOIHOTO TpaBa IS
HallMOHAJIBHOTO TMpaBa COMPOBOXKIAECTCS HCIOJIb30BAaHUEM MEXITYHAPOIHBIX
NPUHIIMIIOB, HOPM M MOHSTUH B HAIMOHAJIILHOM IpaBe. JTO UCIOJIb30BaHUE, KaK
yTBepxkaaeT HO.A.TuXxoMHpOB, AOMKHO COYETATHCS C MEXAHW3MOM YYacCTHUs
rOCyJapcTB B BBIPAOOTKE MEXKIyHApPOIHO-TIPABOBBHIX HOPM U PEIICHUM,
OTBETCBEHHOCTHM 32 UX BBINOJIHEHHWE U OJHOBPEMEHHO C OO0ecreyeHueM
CYBEPEHHUTETA HAPOJIOB U TOCYAApPCTB.

B cBs3u ¢ 3TUM CpaBHUTEIBHOE MPABOBEJICHUWE CTAaBUT 3a/layy IOUCKa

IpaHel CONPUKOCHOBEHMS MEKIYHAPOIHOW U HALIMOHAIBHOU IPABOBBIX CUCTEM.

2. CooTHoOlIECHHE MEKIYHAPOIHOIO NMPaBa U HALMOHAJBHOIO NPaBa 1o
CTPYKTYpe, I10 XapaKTepy NPaBOBbIX AKTOB, CTPYKTYpPe HOPM, UX

nepapxum
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Bo-nepBeix, 00€ cuCTeMbl KaK HallMOHAJIBLHOTO, TaK M MEXIYHAPOIHOIO
IpaBa BHYTPEHHE CTPYKTYPUPOBAHBI, ABJISIOTCSI MHOTO3BEHHBIMU CUCTEMAaMHM.

B cuiy cxoxkecth MO TpeAMETY PEryJMpOBaHUS HAIMOHAJIBLHOIO U
MEXKTyHApOIHOTO TpaBa, MEKIyHApPOJIHOE MPaBO BCe 00JIee OTYETIMBO YICHUTCS
HAa MEXIyHApOJHOE MyOIM4YHOe M 4YacTHOe (ToproBoe) mpaBo. [losBisroTcs u
HOBBIE OTpACIU: MEXKIYHAPOJAHOE SKOHOMHYECKOE, MOPCKOE, BO3IYIIHOE,
KOCMHYECKOE, TyMaHUTapHOE  MPaBo. dopMupyeTcsi  MEXAYHAPOJIHOE
00pa3zoBaTebHOE U KOJIOTHYECKOE MPaBo.

CoOTHOCUTH JIB€ BBIIICHA3BaHHBIC CHCTEMBI MOKHO M MO XapakTepy
MIPABOBBIX HOPM.

Kak oTrmedaeTcs B IOpHIAMYECKON IUTEpaType, HOPMbI MEXIYHAPOIHOIO
MpaBa BBIPAXXAIOT HE BJIACTHBIC NPEAINUCAHUS, a JOTOBOPHOE BOJICU3BABICHUE
roCyJ1apCTB, - 3TO KOOPJWHAIIMOHHBIC, COTJACUTEIbHbIC, PEKOMEHAATENIbHBIC,
JUCTIO3UTUBHBIC MIpaBWIa. B TO BpeMsa Kak HOPMbl BHYTPUHAILIMOHAJIBHOTO TPaBa,
KaK HM3BECTHO, B OOJBIIMHCTBE CBOEM SIBJISIOTCS BJIACTHBIMHU MPEANHUCAHUSIMU,
MMEIOIMMU KaK JUCIIO3UTUBHBIN, TaK U UMIIEPATUBHBIN XapakTep.

[Io crpykType 1IpaBOBOM  HOPMBI  TAaKXKE  HMMEIOTCA  pa3INYus.
MexyHapoAHO-TIPAaBOBBIM HOpPMaM 4Yalle BCEro MNPHUCYIL OJAWH DJIEMEHT —
JUCIIO3UIMSA, PEXKE — TUMOTe3a W AUCHO3UIIMS, TMOCKOJIbKY MEXIyHapOIHbIC
HOPMBI BBIPAKAIOT 00JIe€ BBICOKHE 0000IIa0INe TeHACHIIUN PAa3BUTHS.

Crnemnduyna u uepapxuss HOpM MeXAyHapogHoro mpaBa. OHa oO3HaAYaeT
COOTBETCTBHE HOBOTO JIOTOBOpPA UMIIEPATUBHBIM HOPMaM MEKIyHApPOJIHOTO TIpaBa,
COBMECTHUMOCTh HOPM C 00s3aTEILCTBAMU 110 IPYTUM JOTOBOPaM.

OTChUI0YHBIE HOPMBI MEXYHAPOIHOIO MTPaBa HEPEJKO SBISAIOTCS HOpMaMu
MOPYUYCHUSIMU HIKECTOSIIIIUM TOCYJAapCTBEHHBIM OpraHaM JIOrOBapUBArOIIUXCS
CTpaH PEUINTh B MEXIYyHApOJIHO-IIPABOBOM IMOPSJIKE T€ WIIM HWHBIE BOIMPOCHI —
MOJINKUCATh COTJIAIICHUS, ITIPOBECTH COTVIACOBAHMS U T./I.

Bompoc 0 COOTHOLLIEHUU HOPM MEXAYHapOJIHOIO u
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BHYTPUIOCY/IapCTBEHHOI'O IpaBa SIBJIAETCA JOBOJIBHO CJIOKHBIM M PEIIAeTCs, B
IEPBYIO OYEpelb, HAa KOHCTUTYIIMOHHOM YpOBHE. IMEHHO B KOHCTUTYyUUU
ONPENEIISIETCS MMPUHLINI COOTHOIIEHUA 3TUX ABYX cucTeM. Tak B Koncturyuu PO
TOMY BONpPOCY IMOCBslIeHa 4.4 cT.15. B Hell MOXHO BBLIEIUTH CIEAYIOLINE
MIOJIOKEHHSL:

1)  ycranaBnuBaeTcs, YTO OONICNPU3HAHHBIE NPUHUMUIBI U HOPMBI
MEXIYHApPOIHOrO IpaBa U MEXAyHapoaHble HoroBopbl Poccuiickonn denepanuu
SBJIIFOTCS COCTABHOW YacCThIO €€ IPABOBOU CUCTEMbI. BBIIEISAIOTCSA TP OCHOBHBIX
VCTOYHHMKA MEXIYHAPOJHOTO IpaBa: NPHUHIUIIBI, HOPMBI, 10rOBOphl. BriepBbie Ha
3aKOHOJATEILHOM YPOBHE MCIHOJIB3yEMOE MOHSATHE MPABOBOM CHUCTEMBI MO3BOJISET
CUMTATh 3TU UCTOUHUKHU €€ COCTAaBHOM YaCTbIO;

2) OTMEYaeTCsl, YTO HEe BCE MEXAyHapOAHbIE JOKYMEHTBHI OJ0OPSIOTCS
POCCUICKUM TOCYAApPCTBOM, a JIUIIb TE€, ¢ KOTOPBIMA OHO COTJIACHO U MO KOTOPBIM
I00pOBOJIBHO OepeT Ha cedst 00s3aTenbeTBO. TakuMm 00pa3oM MOgYepKUBAETCS
TaKOM MpU3HAK 0JI00pEHUS, KaK «OOIIeTPU3HAHHBICY;

3)  ycTaHaBIMBaeTCsA MPUHUMUIT MPUOPUTETA MEXKIYHAPOIHOTO JOTOBOPA,
MpaBUjia KOTOPOTO MPUMEHSIIOTCS, €CJIM B HAIlMOHAJbHOM 33aKOHE YCTAHOBJICHBI
Jpyrue NpaBuia.

I[To muenuto IO.A.TuxomMHpoBa B JaHHOM KOHCTHUTYLIHOHHOM HOpMeE
CYILIECTBYET «HEMasio MpoOesoB U HesiCHOCTE». Tak, Mo yTBEpkKAECHHIO aBTOpa,
«aKTyaJIeH BONIPOC, KTO U B KAKOM MOPSJIKE ONPEIEIACT HATUIUE HOPUINYECKON
KOJUTU3UHU U 1a€T HEOOXOAMMOE 3aKITIOUCHUEY.

Takum o00Opa3oM, OYEBHMIHO, YTO KOHCTHUTYLIMOHHBIE MOJIOKEHHUS CITy>KaT
CBOEr0 PoOJia «MOCTOM» MEXIy HAlMOHAJIBHBIM M MEXIAYHApPOIHBIM NHpaBoM. B
Poccuiickoit denepanuu BaXHEHIIMMU B 3TOM CMBICIE SIBJISIOTCS HOPMBI CT.79
Konctutynun P® o tom, uro Poccuiickas ®enepannss MOXKET y4acTBOBATH B
MEXTOCYAapCTBEHHBIX OOBEIMHEHHMSIX W TIepefaBaTh MM  4acTh  CBOMX
MOJHOMOYMM; B 4.4 CT.15 ompenenseTcs COOTHOIICHHE HOPM POCCHUHCKOTO U

MEXIyHapOoJAHOro mpapa; B 1.5 c¢T.106 ompexaenseTcs cyObeKT paTUdUKAIUKA U
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JICHOHCAIIMHM MEKTYHAPOIHBIX JOTOBOPOB.

3. Cnoco0b1 TpaHchoOpMAIHU MEKTYHAPOIHO-TIPABOBBIX HOPM B

HAIIMOHAJIbHOC IIPaBoO

JInst okazaHusi BO3ACMCTBUSI HAa OTHOLIEHUSI BHYTPH KaxJ0ro rocyjapcrBa
HOPMBbI MEXKIYHAPOJAHOTO MpaBa JOJKHBI MOJYYUTh «HAITMOHAIBHOE MPU3HAHUE.
BxiroueHne MexIyHapOAHO-IIPABOBBIX HOPM B HAIIMOHAIBHOE MPABO O3HAYAET UX
TpaHcOpMaIIHIO, KOTOPast OCYIIECTBIISECTCS CIEeIYIOIIMMH CIIOCO0aMu:

1) npsaMasi TpaicGopManms, KOrja B COOTBETCTBUU C KOHCTUTYLUEH
WM 3aKOHaAaMU TOCYJapCTBa HOPMBI MEXJIYHApOJHOTO TIpaBa aBTOMATHYECKHU
MpUOOPETAIOT CUJTy JCUCTBYIONIMX HAa TEPPUTOPUU ITOTO Trocynapctra. Ilocie
nyOJMKalMM B CHEUUAJBbHOM HW3JaHUM TOJIOKEHUS MEXIYHApPOJIHOTO aKTa
MPUOOPETAIOT CUITY, TIPEBBINIAIONIYIO CHITy HE COOTBETCTBYIOIINX €My BHYTPEHHHX
3akoHOB. IIpu mpsimMoil TpaHchopMauuu MOpeKpalleHue WM HU3MEHEHHUe
MEXIYHApOJAHOIO  JIOTOBOpa WM  HMHOTO  aKTa  HEMEJUIEHHO  BJIEYET
COOTBETCTBYIOIINE U3MEHEHHUS BO BHYyTPEHHEM IPABE;

2) HHKOPIOPAaUMs, KOrJa HOPMbI MEKIYHAPOJHOIO IpaBa, B TOM YHUCIIE
JIOTOBOPHBIE, HEMOCPEJICTBEHHO BKJIIOUAIOTCA BO BHYTpeHHee mpaBo. [lpu 3Tom
npsiMasi Tpanchopmariusi MOKET TIPeyCMaTPUBATLCS HE NI BCEX MEXKTyHapOIHO-
MPaBOBBIX HOPM, a JIMIIb JJIsI OMpeAeieHHOTo uX Buaa. Hampumep, naumb s
oO1enpu3HaHHbIX HOpM MexayHapoaHoro mpasa (OPT, IMopryramus, ABctpus)
WU JUTSL TOJKHBIM 00pa3oM 3aKJIFOUEHHBIX M OIMyOJIMKOBaHHBIX MEXITYHApPOIHBIX
noroBopoB (Mcnanus);

3) OIOCPeA0BAHHAS TPaHC(pOPMALMA O3HAYAECT, YTO MEXKIYHAPOJIHO-
MPaBOBbIE HOPMBI MPUOOPETAIOT CHJIy HOPM BHYTPEHHEIrO IpaBa JHIIL B
pe3yJibTaTe U3JaHus 3aKOHOIaTEeIbHBIM OPTaHOM CHENUAIBHOTO akTa. YacTo Takas
mpoleaypa TpeaycMaTpuBaeTcs i HaumOojee BaKHBIX MEXKTyHApOIHBIX

noroBopoB. [Ipu onocpenoBanHoM TpaHchoOpMalUK MIPEKPaIIEHUE U U3MEHECHHE
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MEKIyHApOJIHOTO JIOrOBOpPA SABISAETCA PE3yJbTaTOM ONPEACICHHOM BHYTPEHHEU
MPOLEAYPHI.

B Hekoropeix crpanax (®PI, Wranus) mnpuMeHsieTcs CMeNIaHHas
TpaHcopmaiysi, B KOTOPOW NPHUCYTCTBYIOT MeEpbl Kak NpsIMOW, Tak H
OmoCcpe0oBaHHOM TpaHCchOopMaIUK.

CyluecTBYIOT pa3jiuyHbie MNpPoUeaypPbl NPHU3HAHUS MEXKIYHAPOJAHBIX
00s13aTeIBCTB M YPOBHHU WX 3aKOHOJATEIHHOTO 3akpervieHus. Tak B Poccuiickoi
denepanuu 3TOT BONpOC pemaercss Ha ypoBHe DepepanbHOro 3akoHa «O
MEXIYHAPOIHBIX JIOrOBOpax Poccutickon Oenepanumny, KOTOPBIN
npeaycMaTpUBaET CIEAYIONINUE MPOIEyphl (CT.6):

- BBHIDOKEHHE COTJIacHsl Ha  00s3aTenbHOCTh Ui Poccuiickoit

denepanyu MEXKIYHAPOIHOTO IOTOBOPA;
- €To TIO/INMICAHNE;
- O0OMEH JJOKyMEHTaMH, 00pa3yIoIuMHU JOTOBOD;
- paTtudukamnms;
- YTBEPKJICHHE;
- PUHSTHE;

- MPUCOEINHEHHUE.

Patudukanus wu aeHoHCAMs MEXIyHApOIHBIX JOTOBOpPOB B Poccum
OTHECEHBI K BeAeHUI0 ['ocynapcTBeHHON JIlyMBbl, MPUHUMAIOLIEH 110 3TOMY ITOBOLY
3akoHbl, U Coery Denepaunu (. «r» cT.106 Koncruryuuu P®). B ynomsauytom
3aKoHE yperyJaupOBaHbI MPOIEAYPHl MOATOTOBKU, TOJMUCAHUS W paTU(PUKAIIUN
MEXIYHApOJHBIX JOTOBOpOoB. A B Permamenrax mamar — MNOOpSIAOK HX
«BHYTPEHHETO JIBUKCHUS.

B psine 3apyOexxHbIX roCyaapCTB Mpolieaypa 3aKI0UeHUs] MEXTYHAPOIHBIX
JIOTOBOPOB MIpeaycMarpuBaercss B KOHCTUTYIUAX. Tak B Koncrutynun ®panuuun
ectb pazaen VI «O MexayHapoIHBIX JOTOBOpaXx U COIVIAIICHUSX». B

Koncturynun Hcnanmm B rinaBe Tperbeil «O MEXKIYHAPOIHBIX JIOTOBOPAX»

148



IPEAYCMOTPEHO, YTO OPraHUYECKMM 3aKOH MOJKET pa3pemaTb 3aKII0YeHUe
JOTOBOPOB Il y4acTUs B MEKIYHApPOJHBIX OPTraHU3aLMAX WM YUPEKICHUS
HAallMOHAJIBHBIX ~ OPraHU3alMi, KOTOPBIM  IEPENaeTcsi  COOTBETCTBYIOLIAS
KOMIIETEHIIUS.

Jlns rocynapctB-yyacTHukoB CHI' xapakTepHO yyacTve KOHCTUTYLIMOHHBIX
CyJIOB B NpOILEAype MpU3HAHUS MEXIyHApOAHBIX 00si3arensbcTB. Tak B Poccun
KoHcTuTymmonHbIl Cyj BIpaBe pemars jejia 0 coorserctBun Koncrturyunu PO
HE BCTYNHMBIIUX B CHJIY MEXIYHapOJIHBIX JOTOBOpPOB (M. «r» 4.2 cT.125
Kouctutyuun P®), a B PecnyOnmke benapych KoHcTuTyumoHHBIH cyn gaer
3aKJIIOYEHUE O COOTBETCTBUM MEXIYHAPOJHBIX JOTOBOPHBIX 0053aTENbCTB
Konctutyuum, ME3KTyHapOHO-TIPABOBBIM aKkTam, paTuduIIMpoBaHHBIM

Pecmry6nukoit benapych (ct.127 Koncturyum).

4. Cnenuguka oTpakeHus Me:KIYHAPOTHO-NIPABOBBIX HOPM B 0TPACJISIX
NyOJIHYHOT0 M YACTHOT0 HAIMOHAJLHOTO NMpaBa

HeoOxoauMo ydYdTHIBAaTH HEKOTOPYHO CIECIH(PUKY OTPAKCHHS HOPM
MEXYHApOJHOTO MpaBa B 3aBUCUMOCTH OT BHJIOB OTpaciieil mpasa.

B otpacisx myOIMYHOTO HAIMOHAJIBLHOTO IMpaBa MEXKTyHApOHO-TIPABOBBIX
HOPM COJICPXKUTCS MaJI0 B CHJIy TOTO, YTO STUMU OTPACISMHU PETYIUPYIOTCS
myOJWYHBIE UHCTUTYTHI U CITOCOOBI 00ecredeHus MyOTuIHBIX HHTEPECOB.

['opa3mo mosHee U MHMpe TaKue HOPMBI MPEJCTABICHBI B OTPACIIAX YaCTHOTO
mpaBa, TaK Kak IOJOOHBIE OTPACIH JIMIISHBI SPKO BBIPAXKEHHOT'O TATOTCHHS K
BOIIPOCAM BJIACTH U CyBEPCHUTETA.

CymecTByeT, Kak MUHAMYM, JIBa CIIOCO0a 3aKPETUICHHUS MEXTYHapOIHBIX
HOPM B YaCTHOM HAIIMOHAJIBHOM TIPaBe:

1) B psnme 3akOoHOB eCTh cHeHHAJbHbIE HOPMBI O MeEKIYHAPOJIHOM
COTPYAHHYECTBE B COOTBETCTBYIOMIEH chepe. Tak c¢T.65 OCHOB 3aKOHOIATETHCTBA
P® 00 oxpaHe 300pOBbs TpaxJaaH YCTAHABIMUBAECT, YTO COTPYJAHHYECTBO

Poccuiickon @enepauuu ¢ IpyrumMy roCyJapCTBAMU OCYILIECTBIISIETCS HA OCHOBE
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MEXIYHApOAHbIX  J0oroBopoB.  CornamieHus,  3aKI0YaeMble  OpraHaMu
31paBOOXPAHEHUs], IPEANPUATUIMU U YUPEKICHUSAMHU, HE TOJHKHBI OTPAHUYNBATH
npaBa U CBOOObI IPAXKJIaH, 3aKpEIJIEHHbIE OCHOBAMU U APYTUMH aKTaMHU.

B 3akone PO «O06 oOpa3oBaHuM» TNPU3HAETCS POJIb MEKIYHAPOIHBIX
JIOTOBOPOB U COIJIAIIEHUHM, HE MPOTUBOPEYAIINX JaHHOMY 3akoHy. Ilo mpsmbiM
norosopaM B Poccuiickoit deaepannn oCynieCTBIsSETCS MOATOTOBKA KAIPOB KaK B
Poccun, Tak w B 3apyOexsbix cTpanax (ct.57). Cr.58 mocssiieHa
BHEIIIHEOKOHOMUYECKON  JIESITENBHOCTH,  OCYIIECTBISIEMOM  CaMOCTOATEIBHO
opraHaMu yIpaBJeHHUS U 00pa30BaTEIbHBIMHU yupexacHusIMU. OHU MOTYT UMETh
BAJIIOTHBIE CYETA M  MUCIOJB30BaTh IIOJYYECHHBIE BAIIOTHBIE  CPEICTBA,
HAXOJIAIIUECS B UX COOCTBEHHOCTH.

3akon P® «OO0 oxpaHe OKpyXarouieil cpeapl COAEpXKUT pazaen XV
«MexayHapoHOE COTPYAHUYECTBO B 00JIACTU OXPaHbl OKPY’KaroIIeld TPUPOTHON
cpeab». B ¢1.92 3akpernsieHsl AeBsITh MPUHIIUIIOB, KOTOPHIMU PYKOBOJICTBYETCS
Poccuiickass ®eneparus B chepe  MeXKIYHAPOTHOTO  MPHUPOJOOXPAHHOTO
COTPYIHUYECTBA, B CT.93 — MPUOPUTET MEXKIYHAPOAHBIX JOTOBOPOB, B CT.94 —
00s13aHHOCTH WHOCTPAHHBIX IOPUIWYECKUX JIUIl W TPAKIAH IO COOIOACHUIO
MIPUPOIOOXPAHHOTO 3aKOHOIATEIIbCTBA.

2) Bo mMHOrHX 3akoHax Kak Obl BOCHPOU3BOISITCH KOHCTHTYHHOHHBIE
Hopmbl. Hanpumep, B c1.7 'K P® ycranoBneHo, uro oOmenpu3HaHHbIE
NPUHIUNBI U HOPMBI MEXIYHApOJAHOTO MpaBa U MEXKIyHAPOJHbIE JTOTOBOPHI
ABJISIIOTCSL COCTABHOM YAacThIO MpaBOBOM cuctembl Poccuu. OroBopeHo, 4YTO
MEXKTyHApOIHbIC OTHOIIECHUSI TPUMEHSIIOTCS K OTHOIIEHUSIM, YKa3aHHBIM B I1.1 U 2
ct.2 I'K (0 3amure HemaTepHalbHBIX OJlar W T.J.), HEMOCPEJICTBEHHO, KpOMeE
CJIy4aeB, KOrJa U3 MEKIYHapOJAHOTO JOTOBOpa CIEIYET, YTO JJIsl €r0 MPUMEHEHUS
TpeOyeTcs U31aHhe BHYTPUTOCYAAPCTBEHHOTO AKTa.

B cemeiinom koxekce P® ecty pasgen VII «llpumeHenue ceMerHOTo
3aKOHOJATEIbCTBA, K CEMEUHBIM OTHOILICHUSIM C YYaCTHEM MHOCTPAHHBIX IPaXK/IaH

u jui; 0e3 rpaxaancTBay. C.166 MmocBsieHa YCTaHOBICHUIO COJIEp)KaHUS HOPM
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MHOCTPAHHOI'O0 CEMEUHOrO MpaBa cynamu uinu opranamMu 3AI'Ca B COOTBETCTBUU C
uX O(UIMAIBHBIM TOJIKOBAHUEM, NPAKTUKONW NPUMEHEHUS U JOKTPUHOH B
COOTBETCTBYIOIIEM HWHOCTPAHHOM TrocynapctBe. Ecimum copepkaHue HOpM
MHOCTPAHHOI'O0 CEMEHWHOI0 MpaBa, HECMOTPSI HA MPEANPUHSTHIE B COOTBETCTBUU C
1.1 Hacrosimie craTbd MEpbl, HE YCTAHOBJICHO, MPUMEHSETCS 3aKOHOAATEIbCTBO

Poccuiickon ®eneparnumu.

KoHTpoJibHBIE BOIPOCHI

1. KakoBbl IpUYHHBI BO3pACTaHUs POJIU MEXITYHAPOIHOTO ITpaBa’?

2. «MoHucTHYeCcKass» M «IYAJUMCTUYECKas» KOHUEHNUUU COOTHOIICHHUS
CUCTEM MEXAYHAPOIHOIO MTPaBa U HAIMOHAJIBHOIO MIPaBa.

3. KakoBbl TpaHu CONPUKOCHOBEHMSI MEXKIYHApPOJHOTO M BHYTPEHHEIO
npaBa (MO CTPYKType, XapakTepy akTOB W HOPM, HCTOYHHKAM, MpPEIMETY
peryinupoBaHusi) ?

4. Kakue CcymecTBYIOT CIOCOObI TpaHC(HOpMAIIMU HOPM MEXIyHApOIHOTO
IIpaBa BO BHYTPEHHEE NIPaBo?

5. KakoBa cneuuduka oTpakeHHs MEXIAYHAPOJHO-IIPABOBBIX HOPM B
OTpacisx MyOJIMYHOIO U YaCTHOTO MpaBa?

CnHCcOK peKoMeHIyeMoii TUTepPaTyphbl:

1. Muxaiinos, A. M. CpaBHUTEIBHOE MTPABOBEICHUE: JOrMa POMAHO-
repMaHCKOTO IpaBa : yueOHoe rnocodue Jyisi 0akanaBpuaTa U MarucTparyphbl
/ A. M. MuxaiinoB. — 2-¢ u3. [DnekTpoHHbIl pecypc] — Mockaa :
WznatensctBo FOpaiit, 2019. — 465 ¢. — Pexxum noctyna: https://biblio-
online.ru

2. Mabko A. B. CpaBautenspHoe npaBoBenenue [Tekcr]: yueOnuk / A. B.
Mabko, A. FO. Canomartus. - M.: Hopma, 2010. - 352 c.

3. Tapanosckuii, @.B. CpaBHutensHoe npaBoBeaeHue B koHie XIX Beka
[DnexTponHbIN pecypc] — Cankrt-IletepOypr : Jlans, 2013. — 16 ¢c. —
Pexxum nocryma: https://e.lanbook.com.
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JEKIIUS 13. EBPOIIEHCKOE ITPABO U CPABHUTEJILHOE

ITPABOBEJIEHHUE
Conep:xxanue JeKUum:
1. CraHoBJIeHHE eBPONEHCKOro NpaBa
2. Conep:xaHnue eBponeiicKoro npasa
3. EBponeiickoe npaBoBoe NpoCTPaHCTBO

1. CraHoBJIeHHEe eBPONEICKOro NMpaBa

Hcropust eBporeiickoro mpasa — 3T0 UCTOPUS MPABOBBIX HHCTUTYTOB, HOPM,
UJeH, MOJY4YMBILINX PAacIPOCTPAHEHHE B TAKOM PErMOHE MHpa, Kak EBporia.

EBpona — He0OJIbIION YyYacTOK CYIIM OIPOMHOM €Bpa3uHCKON TEPPUTOPHH.
Ho, mpaBoTBOpUECTBO 3/1€Ch OKa3aj0 3HAUYUTEIBLHOE BIMSHUE HA MOTHUBAIUIO
CO3/1aHUS MIPABOBBIX HOPM; Ha UX (POPMBI U COJEpKaHUE; TTOYTH BO BCEM MUDE.

HcTopuyeckuil myThb €BpPONEHCKOTO IpaBa, MPOCIEKUBAECTCS C TPEKO-
PUMCKOM 3M0XH (110 MHEHHUIO HEKOTOPBIX aBTOPOB U PAHEE).

B cpennue Beka 3akiiajpiBaiach OCHOBAa €BpPOINEHCKOrO IMPaBOMOpSIKa
Onaromapsi MO3JHEAHTUYHOMY pHUMCKOMY TpaBy, ¢uiocopurn ©u cucreme
o0pa3oBaHMsI TPevYecKUX IMOJMCOB. Pe3yibraT — BBICOKUH YPOBEHb DPa3BUTHS
opuaudyeckoil  TexHuku. IIpaBo cTaHOBHTCS 00J€€ TOYHBIM HWHCTPYMEHTOM
YIPABJICHUS Y€pe3 3aKOHOIATEIBCTBO U KOHTPOJIb FOPUANYECKON MMPAKTHKOM.

EBpomneiickoe npaBo Kak HOBbIH HOPUANYECKUN (PeHOMEH BO3HUKIIO BO [l
noJjiopuHe XX Beka.

[Tonarue ‘“‘eBpomeiickoe MpaBO” OXBaThIBAET IPABO BCEX EBPOIMEUCKHUX
OpraHu3anun, BKIOYas:

1) Coser EBponsi (1949r.);

2) Opranmzanuto CeBepoarnantuyeckoro goroopa (HATO);

3) 3anaHOEBPONICUCKHI COI03;

4) Opranuzanuioo 3KOHOMHUYECKOTO COTPYJHUYECTBA U  Pa3BUTHUSA
(O2CP);

5)  Opranuzanuio 1o O€30MacHOCTH M COTpYJIHUYECTBY B EBpone
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(OBCE) u ap.

[lenTpanbHOE MECTO B €BpPONEHCKOM IMpaBe 3aHMMAeT TMpPaBO TpeX
EBPONEHCKUX COOOIIECTB:

1) EBpomneiickoro ooneaunenus yris u ctamm (1951r.);

2) EBpomnelickoro skoHoMuueckoro coobdmectna (1957r.);

3) EBpomeiickoro coobmectBa 1o artomHou d3Hepruu (EBpoaTtom)
(1957r.).

Ba:xHblil 3Tan B pa3BUTHM €BPONEHCKOTO IMpaBa — TpaHchopMalus 3TUX
Tpex eBpomneiickux coobmiectB B EBpometickuit Coro3 (EC) (1992r.), kotopsiit
nojABeprcst cepbe3Hoit pedopme B 1997r.

ITox EBpOnEWCKUM IIPAaBOM CErOJHS MOHMMAETCs NpaBo EBpomenckoro

Coro3a, BeITEKAIOIIEE U3:
- [Tapmxckoro 1951r.;
- Pumckoro 1957T.;
- bproccensckoro 1965r.;
- Maactpuxtckoro 1992r.;

- Awmcrepaamckoro 1997r. noroBopos.

EMy nipucynm 4epThl HallMOHAJIBHOTO TIpaBa U BHYTPEHHETO MpaBa, KOTOPOe
npuMeHsieTcs Bo Bcex crpanax EC.

OHO oT/IMYaeTcsl OT KJIACCUYECKOT0 MEXAYHAPOIHOTO IpaBa, T.K. o0pa3yer
aBTOHOMHBIA MEXIYHAPOJHBIM IMPABOBOM PEXKHM, HMHTETPUPOBAHHBIM B IIPaBO
ctpan — wieHoB EC.

WHorma eBpomneiickoe mpaBo paccMaTpuBaeTcst Kak QeliepaabHOe MPaBo.

2. CopepsxkaHue eBpONEIiCKOro NpaBa

EBporneiickoe mpaBo BKJIIOYAET JIBE YACTH:
- NHCcTUTYHIHOHATBHOE €BPONIENCKOE MPABO;

- MarepuanbHO€E TpaBo, EBPONEUCKOE ITPABO.
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NHcTTYynMOHA/IbLHOE  eBpomeiickoe MpaBO  BKIIOYaeT MpoOJIeMbl
NOJINTUYECKOMN, aIMUHUCTPATUBHON U FOPUINYECKON OPraHU3aLUN.
OT0, BO-LIEPBBIX, HOPMBI, KacarollMecs CTaTyca, (PyHKLUMH, MOJIHOMOYUMN

OpPraHOB CJIEIYIOIUX MOJUTHYECKUX OPTaHOB U MHCTUTYTOB EC:
- EBponenickuii mapiaameHrT;
- EBponerickuii COBET;
- EBpomnerickas komuccus;
- Cyn nepBoii HHCTaHLINY;
- Cyne6nas Ilanara;
- ITanara cueToB;
- KoncynbratuBHBIE yUpeKICHHUS;
- Cyx;
- KOHTpOIBHBIE HHCTAHLINH.

BO-BTO[!BIX, HOPMbI, Kacaromuecsa MHNCTOYHHKOB IIpaBa B HCpPApXHHU

IOpUJINYECKUX aKkTOB B pamkax EC:

- JIOTOBOPBI;

- COIJIAIIEHUS;

- pPErJIaMEHTHI;

- JTPEKTUBBI;

- peLIEHHUs.

MarepuajibHOe eBpoIneiickoe NpaBo (CyIIHOCTHbIE HOPMBI €BPOIEUCKOTO
npaBa) — 3TO HOPMBI, PETYJHMPYIOIIUE MOBEICHUE U NESITEIIbHOCTh MHAUBUIOB U
TPYII B Pa3IUYHBIX 00JACTIX B chepe MPUMEHEHHUS €BPOIMEHCKIX JOTOBOPOB.

DTO, APYTMMH CIIOBAMH, CBOJ HOPM, COCTABIIIIOLIMX YKOHOMHUYECKOE MPABO.

B nenom, matepuanbHOE €BPONENCKOE NMPABO YCTAHABINBAET:

1) HOpMBI, OTIpEETAIONNEe PEKUM IKOHOMUYECKUX CBOOO, AEHCTBYIONUX

B OTHOHICHHH PA3JIMYHBIX YYACTHHUKOB sKOHOMMYECKOM xu3Hu EC: KOHKPETHYIO
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OpTaHU3AIMIO CBOOOTHOTO ABMKECHUS (DM3UUECKUX JIUI] U UMYIIECTBA;

2) NPUHUHUIBI XU HOPMBI OCYILIECTBICHUS OOIIMX KOHOMUYECKHX MEp H
JecTBU B cTpaHax-wieHax EC.

Takum myTeM moOcTeneHHO CHOPMHUPOBATUCH CHEIHATN3HPOBAHHBIE
pasaeasl EBponeiickoro npasa:

1) €BPOIIEMCKOE TOPrOBOE MPABO;

2) €BPOIIEMCKOE HAJIOTOBOE ITPABO;

3) €BPONENCKOE COLIMAIBHOE MPABO;

4) CEJIbCKOXO03IMCTBEHHOE MPABO;

5) 0aHKOBCKOE TPaBo;

6)  TpaHCHOPTHOE MPABO U JIp.

3. EBponeiickoe npaBoBoe NpOCTPAHCTBO
Bo3nukno Ha 0a3e mpoOsembl mpaB 4esndoBeka. Jlo cepenunbl XXB.
CUMTAJOCh, YTO BCE CBS3aHHOE C TpaBaMH 4YE€JIOBEKA — BHYTPEHHSSA
UCKJIIOUUTENbHAS KOMIIETEHIIMS KaXA0T0 roCcy1apcTBa.
Ternepb — 3TO KPUTEPHUIA, CTENEHBb JOBEPHUS K TOCYAAPCTBY.

«EBpOl’[CﬁCKOC IMpaBOBOC IPOCTPAHCTBO» KaK HOHATHUC, €I0 OPUINYECCKAN

acnekt, chopmynupoBaHo B XenbcuHKH Ha CoBemanuu 1o O€30MaCHOCTH U
corpyannuectBy B EBpone (CBCE).

@opMHUpPOBaHUE EBPOIEMCKOrO0 NPABOBOIO MPOCTPAHCTBA HE O3HAYAET
HEKOEro HaJIrocyJapCTBEHHOIO €BPOIEHCKOro Mpasa.

Ennnoe mpaBoBoe MPOCTPAHCTBO — 3TO PETMOHAJbHASA MIPABOBAsi CUCTEMA,
oOBbeUHSIONIAas HalMOHAIbHBIE IIPAaBOBbIE CHCTEMBbl EBPONEHCKUX CTpaH W,
ydacTByrommx B oOmeeBponeiickom mpornecce CIIA wu Kanamel, wu
oOecreynBarolas MpaBOBbIE OCHOBAHUS «OOIIEEBPOIEHCKOTO I0MaY.

OT1o He oOlluee NMpaBO HAJIHALMOHAIBLHOIO XapakTepa, a MOUCK U CO3/IaHHE
IPaBOBOI0 MHUHHMYyMa B TOCyJapCTBax, KOTOPBIM 0OecredrBaeT UX HOpMaJbHOE

B3aMMOOOIIICHUE B paMKax OOIIEeeBpOIEeHCKOTO MpoIiecca.
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Panpiie B cOMMKEHHH W COTPYAHUYICCTBC TOCYHAapCTB BHUACIACH POJIb

MCXKAYHAPOJAHOr'0o IipaBa, TCIOCPb — B HAIMOHAJIBbHOM IIPpaBOBOM pPAa3BUTHH B

HaIIpaBJICHUU IPABOBOU rOCYJapCTBEHHOCTH.
Y4yeHbIe-IOpUCTHI BBIIEISAIOT CIEAYIOIME YPOBHU aHAIM3Aa eBPOIeiiCKOro

NMPaBOBOr0 MPOCTPAHCTBA:
- TIPaBOBAs CEMBbSI;
- IIPABOBOE TOCYIaPCTBO;
- COTPYJIHHUYECTBO B paMKaxX MEXIYHAPOIHON OpTaHU3AIINH;

- COTPYAHMYECTBO MEXAY CAMUMH MEKTyHAPOIHBIMHU OPTaHU3AIUSIMHU.

OcHoBHBIE HANpaBJIeHUS cO3/1aHus OCHOB €BpONeiicKoro
MPOCTPAHCTBA:

1) MEXKIYHAPOIHOE MPABO U €ro MPOTPECCUBHOE PA3BUTHE;

2) COOTBETCTBYIOIIasi €My  DBOJIIOIMS  BHYTPUIOCYJAPCTBEHHOTO
3aKOHOJIATEILCTBA, Cy1Ie0HOM MPAKTUKU U T.J.;

3) CPABHUTEIBHOE M3yYE€HHE MPABOBBIX CUCTEM KaK CIOCOO BBISBICHUS
OOILIEro U yCTPAHUMBIX Pa3IMYUi MEXKI1y HUMHU.

Crnoxuicss omnpeaejieHHbIi BAPHAHT TAPMOHU3AIMUA BHYTPEHHEro
3aKOHOJATEJbCTBA TOCY/IapCTB IIyTeM IMPUBEIEHUS €ro B COOTBETCTBHE C
COTJIaCOBAaHHBIMH €BPOINEHCKUMH CTaHIapTaMud B OOJACTH TIpaB UeJOBEKa —
ONpPE/CIICHUE MPABOBBIX MHUHUMAJIBHBIX CTAHAAPTOB JEMOKPATHYHOCTHU, HUKE
KOTOpPBIX TOCyJapcTBa HE JOJDKHBI OIYCKAaTbCsi B CBOEM HAaIMOHAJIBHOM
3aKOHOJATEIbCTBE.

CpaBHHTe/IbHOE NMPAaBOBeJeHUE UIPACT BAXXKHYIO POJIb B PEUICHUU TPeX
npo0seM B paMKax KOHIIEHIIMU €BPOIEMCKOro MPaBOBOrO MPOCTPAHCTBA.

IlepBass — pa3paboTka KpUTEPUEB NPABOBOIO TOCYJapCTBA MyTEM
CPaBHUTEIBHOTO  aHaJU3a  OMNbITA  E€BPONEWCKUX  CTpaH, YCTAHOBJIIEHUS
IOpUJIMYECKUX CTaHAApTOB, MO3BOJISIONIMX OTJIMYATh MPABOBOE TOCYAapCTBO OT

HCIIPaBOBOTO.
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Bropasi — nanpHeiiliee MOBBIIEHUE M KOHKPETHU3ALMS OOIIEEBPOMEHCKIX
CTaH/1apTOB B 00JIACTH NPaB YEJIOBEKA.

Tperbsl - COBEpIICHCTBOBAHUE MEXAaHU3Ma COTPYAHUYECTBA B BOIPOCAX,
OTHOCSIIIMXCS K YEJIOBEUECKOMY M3MepeHUIo (00MeH nH(popMalnu, OTHOCIIIUNACS
K COOJIIFOJICHUIO NIPaB YEJIOBEKAa U OCHOBHBIX CBOOOJI, K KOHTAKTaM MEX]Ly JIFOJbMU
U K ApYyTUM IpobiieMaM T'yMaHUTapHOTO XapakTepa).

B cBsi3u ¢ pa3paldoTKOil KOHIENIUH eUHOI0 eBPONEHCKOro MpaBoBoro
IPOCTPAHCTBA  CYIUECTBYIOT  CIEAYIOIIHME  aKTyaJbHbIC  HalpaBJICHHS
HCCIeJ0BAHNH:

1) CPAaBHMUTEJIBHOE H3YYEHHE OCOOCHHOCTEH M TEHACHLUMH pPa3BUTHUS
OCHOBHBIX MPABOBBIX CUCTEM EBpPOIBI — CEMBU POMaHO-T€PMAHCKOIO IpaBa, CEMbU
o011ero npasa, CeMbH CKaHIMHABCKOIO MPaBa, CEMbU COLIMATUCTUYECKOTO MPaBa;

2)  pa3paOoTKa €BpONEWCKON TEHIEHIMM IPAaBOBOIO TIOCYAApCTBA Kak
OCHOBHOT'O 3JIEMEHTa E€BPONENCKOr0 IPaBOBOrO NPOCTPAHCTBA (YEpThI, HAIp.:
IIPaBOBasl CTAOMJIBHOCTbH, MOJUTHYECKUM MEXaHW3M, YBaXXCHHE IIpaB 4yeJOBEKa U
OCHOBHBIX CBOOOJI, OTKa3 OT CHJIbI U YIPO3bl CHJIbI, NPABOBOIO MYyTH PEIIEHUS
BO3HUKAIOIIUX CIIOPOB U T.1.);

3) VICCIIEIOBAHKE MIPaBOBOM NEATETbHOCTU €BpPONENCKUX
MEKIyHApPOJHBIX OPTaHU3ALMN U UX POJU B CO3JAAHUU CHUCTEMBI €BPOIEUCKOIO
IIPABOBOI'0 IPOCTPAHCTBA;

4) MCCIIEOBAHNE MPABOBBIX OTHOLICHWM M MPABOBOIO COTPYAHUYECTBA
MEXKJy €BpPONEHCKMMU MEKIYHAPOAHBIMU OpraHM3alusMU KaKk OJHOIO W3
YPOBHEM €BPOIIEUCKOr0 MPaBOBOIO MPOCTPAHCTBA;

5) U3Yy4YEHHUE NPABOBBIX ACMIEKTOB OOIIEEBPOIEHCKOT0 MPOLEcca C LENbI0
pa3paboTKu €ro CTaOUIIBHBIX OPraHU3AIllMOHHO-TIPABOBBIX OCHOB: MOJIMTUYECKUX
WHCTUTYTOB, NOCTOSIHHBIX OpraHoB u yupexaenniit ObCE.

KoHTpoJibHBIE BONIPOCHI:

1. Uto Takoe eBpoOmNeHCKOe MpaBO M KOTJa OHO BO3HHMKJIO KaK HOBBIM
IOpUIndecKuii heHoMeH?
2. Uto B cebs BKIIOYAECT HHCTUTYIIMOHAIBLHOE €BPONEHCKOE IPaBo?
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3. Kakue cnennanu3upoBaHHbIE pa3/ieibl €BPONEHCKOro MpaBa Bbl 3HaeTe?
4. KakoBa poyib CpaBHUTEIBHOTO NPAaBOBEACHHUS B PELICHUH MNpoOIeM B
paMKax KOHIICTIIIUM €BPOIIEHCKOT0 MPaBOBOTO MPOCTPAHCTBA?

CnucoK peKoMeH/1yeMoii TuTepaTyphbl:

1. Muxaiinos, A. M. CpaBHUTENIbHOE TPABOBEICHUE: JJOTMAa POMAHO-
repMaHCKOTo TpaBa : yueOHoe mocodue /i 6akagaBpuaTa U MaruCTpaTypsbl
/ A. M. MuxaiinoB. — 2-¢ u3. [DnekTpoHHbIl pecypc] — Mockaa :
WznatensctBo FOpaiit, 2019. — 465 ¢. — Pexxum noctyna: https://biblio-
online.ru

2. Manwko A. B. CpaBautensHoe nipaBoBeieHne [Tekct]: yueOnuk / A. B.
Mabko, A. FO. CanomartuH. - M.: Hopma, 2010. - 352 c.

3. Tapanosckuii, @.B. CpaBHuTensHoe MpaBoBeaeHuE B KoHIe XIX Beka
[DnekTponHbIil pecypc] — Cankr-IlerepOypr : Jlanp, 2013. — 16 ¢. —
Pexxum nocryma: https://e.lanbook.com.
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3AK/TIOYEHHE

UenoBek, B MPOLECCE CBOEH KUHEIACITEIbHOCTH, MOCTOSHHO HM3Yy4YaeT WU
MO3HAET OKPYXAIIIYI0 €ro JIeUCTBUTEIbHOCTh. OIHUM H3 OCHOBHBIX,
MEPBOCTETICHHBIX CIIOCOO0OB MO3HAHUS BBICTynaeT cpaBHeHue. [lo3HaHme 11000T0
MpeaMETa WIH SBIICHUS HAYMHAETCS C TOrO, YTO Mbl CPAaBHUBAEM €r0 C JIPYTUMU
npeaMeTaMu, UieM cxoAacTBo U oTiimuusi. CoBerckuil yuensiit H. Y. Konmakos B
cBoeM Tpyne «BBemeHue B JIOTMKY» TOBOPHJI O CPaBHEHHMHM KakK 00 OJHOM W3
OCHOBHBIX JIOTUYECKUX IMMPUEMOB IMO3HAHUS BHEIIHETO MHpA, U MO3HAHUE, B €TO
IIOHUMAHUM, €CTh IMPOLECC, B KOTOPOM pa3JIMYECHUE U CXOACTBO HAXOHATCA B
HEPa3pbIBHOM E€JIUHCTBE.

B nporiecce ucropuyeckoro pa3BuTHs 00IIECTBA MOSBIISETCS TOCYIapCTBO H,
KaK CJIEJICTBUE, Pa3BUBAECTCS MPABO. B KaxKJIOM rocyaapcTse MpaBO Pa3BUBAIOCH
MO-pa3HOMY, YTO TPHUBEJIO K HAJUYUI0O B MHUPE MHOrooOpasusi HalMOHAJIbHBIX
MIPABOBBIX CUCTEM, U €CTECTBEHHOMY >KEJIAHWIO YUEHBIX T€X BPEMEH M3y4aTh HUX.
VIMEHHO 3TO MOCITYXHUJIO MPEANOCHUTKON K (OPMHUPOBAHUIO TAaKUX SIBICHUN Kak
CPaBHUTEIIBHO-ITPABOBOU METOJ] U CPABHUTEIILHOE TIPABOBECHUE.

B ropuanuecknx Haykax OTCYTCTBYET TEPMHUH «CPaBHEHHE» WU
«CpaBHUTENbHBIA MeToA». CpaBHUTEIBHBIM METOA SBISIETCS OOIIEHAYYHBIM
METOAOM IIO3HAHUS, T.€. OH MCIIOJIb3YETCA BO BCEX HAIPABJICHUAX HAYyYHOHU
JIEATENPHOCTH. B HOpUCHpYIEHIIMN KE, NMPU HCMOJb30BAaHUHM METOJA CPaBHEHHS
MIPUMEHUTEIIBHO K MPABOBBIM SIBIICHUSIM, YUEHBIC MPABOBEbI MCIOJIb3YIOT TAKHE
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YaCTHO-HAy4HbIE TEPMHUHBI, KakK «CPaBHHUTEJIBHO-ITPABOBOU METO,
«CPAaBHUTEIBHOE TMPABOBEICHHUE», «CPABHUTEIBHOE MPABO» «CPABHUTEIBHOE
W3YUYCHHE NIPaBa», «CPABHUTENBHBIN aHAJIN3 MPABOBBIX AKTOB M CHCTEM» WIIH K€
«KOMITAPAaTUBUCTUKAY.

Hcxons u3 3TOro, MOXKHO OINPEIEIUTh, YTO CPAaBHUTEIBHO-IIPABOBOM METOJ
SIBJISICTCS YAaCTHO-HAYYHBIM METOJOM IIO3HAHMS, C IOMOIIBID KOTOPOTO MOYKHO
BBISIBUTH OOIIME W OCOOEHHBIE YEPTHl B PA3JIUYHBIX MPABOBBIX CHUCTEMAax U
PaBOBBIX  CEMbSIX, YCTAHOBUTH OCOOCHHOCTM WX BO3HUKHOBEHUS U
(GYHKIIMOHUPOBAHUS, @ TAK)KE BBISIBUTH TEHJIEHIIUU UX pa3BUTHsA. CpaBHUTEIBHO-
MIPAaBOBOM METOJ SABJISIETCS OOHUM H3 CaMbIX PACHPOCTPAHEHHBIX METOJIOB
MO3HAHUS B FOPUANYECKON HAyKe.

[IppMeHUTENPHO K TEPMHMHY «CPaBHHUTEIIBHOE IIPABOBENCHUE»  WIIU
«KOMITAPATUBUCTHUKA» B BOJNBIIOM IOPHUIMYECKOM CIIOBApE MOHUMAETCA OTPaCib
IOPUIMYECKOM HAyKM, M3Yy4arolllas IIPAaBOBBIE CUCTEMBI PA3JIMYHBIX TI'OCYIapCTB
IIyTEM COIOCTABJICHUS OJHOMMEHHBIX F'OCY/IAPCTBEHHBIX U MTPABOBBIX NHCTUTYTOB,
CHCTEM MPaBa, UX OCHOBHBIX MPUHLIMIIOB U T.JI..

B ydyenom coobiiecTBe HET €IMHOTO MHEHHSI OTHOCUTEIBHO CAaMOTO Ha3BaHUS
«CpaBHMUTENIbHOE TIpaBoBeAeHUE». OJHU CUYUTAIOT, 4YTO MpaBUjbHEE OyJeT
UCIIOJB30BaTh TEPMHUH «CPABHUTEIBHOE IIPAaBO», JPYTHE IPUIAEPKUBAIOTCS
MHEHMS, 4YTO JAaHHbIM TEPMUH HETOYHBIA W TEPMUH «CPABHUTEIBHOE
paBOBEACHUE)» HauboJee IMOJHO OTpakaeT CyTh JAaHHOro sBieHus. Cpenu
CTOPOHHMKOB  HCIIOJIb30BaHUSI TEPMHHA «CPABHUTEIBHOE IIPAaBO» HEMAJO
3amaJHbIX YUYEHBIX, TaK KaK MMEHHO Ha 3araje TaKOM TEPMUH YKOPEHWICS B
opuandeckoit Hayke. Tak K. IIgairepr, X. KeTy nOHUMAarOT JaHHBIA TEPMHUH, KaK
«TPUMEHEHHE CPABHUTEIBHOTO METOJa TMpU HM3YyUYEHUH TMpaBa Kak oOOBeKTa
WHTEIJUIEKTYaJIbHON JEATEIIbHOCTI.

Hpyrue aBtopsel, Hanpumep, 0. A. Tuxomupos, P. Ilayna, X. ['arrepumx,
CUMTAIOT, YTO «CPaBHUTEIILHOE IIPABOBEJICHUE» SBIsIeTCS Oojee TOYHBIM U

NpCANOYTUTCIbHBIM TCPMHUHOM, HCKCIIN «CPABHUTCIBHOC IIPpaBO». B nonumanuu
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1O. A. TuxomupoBa «TepMUH «CpPaBHUTEIBHOE IPABO» ... BBI3BIBAET COMHEHUS,
MOCKOJIbKY TPYJHO MPEJICTaBUTh MOJO00OHYI0O HOBYIO DPAa3HOBUIHOCTH IIPaBay.
CpaBHUTENBHOE MPABOBEACHUE K€, B €T0 MOHUMAaHUU, €CTh TEOPUS WM Hay4dHas
JUCLUIUIMHA B pPsAIE OTpacied IOPUINYECKOM HAyKH, IPEIHA3HAYEHHAas I
M3y4YeHUsT M CONOCTAaBJICHUS  MEXIYHAPOJHOIO,  HAIMOHAJIBHOTO WU
HAJArOCYJapCTBEHHOTO MpaBa MEXIy cOOOM, sl BBISIBICHHUS CXOJCTB U Pa3INyu,
a TaKKe JJI ONpeIeNIeHUsI TEHACHUUN OOIIETPUHATOTO PAa3BUTHUS.

B ropucnpyneHnuy, B TEYEHME BCErO BPEMEHU  CYLIECTBOBAHUSA
CPaBHUTEJIBHOIO IPABOBEICHUs, TAK)KE HE YTHXAIOT CIIOPbI MEXKIY YYEHBIMHU-
IIPaBOBEIAMU U O CYIIHOCTH, COAECPKAHUU WIM AK€ CTATyCE CPABHUTEIBLHOIO
IIPaBOBEICHUA. B COBpEMEHHOMN HOPUINYECKON JIMTEpPATypeE, KACaTeIbHO IOHATHUSA
U CYIIHOCTH CPAaBHUTEIBHOTO IPABOBEACHUS, MOXHO BBIIECIUTH 3 OCHOBHBIE
Touku 3peHus. IlepBas Touka 3peHus chopmMupoBaach IPAKTUUYECKU
OJHOBPEMEHHO C CTAaHOBJIICHUEM CPAaBHUTEIBHOTO IpaBoBeacHus. Ee cyThb
CBOJIUTCS K OTOXIECTBIICHUIO CPABHUTEIBLHOIO IPABOBEICHUS CO CPABHUTEIBLHBIM
METOJOM NO3HAHMS.

BTopoi1 Toukoi 3peHus ABISETCS BBLIACICHUE CPABHUTEIBHOTO ITPABOBEICHUS
B KA4eCTBE CaMOCTOSTEIbHOW OTpaciayd 3HAHUM, KaK CaMOCTOSITEIbHOM HAy4YHOU
WM y4eOHOH JIeKIIMH. YUYeHble, KOTOpbIe MPUIEP>KUBAIOTCS TaHHOM TOUYKU 3pEHUs
CUMTAIOT, YTO CPABHUTEJILHO-IIPABOBOM METOJ IMO3HAHMS 3a BCE BPEMs CBOETO
CYILIECTBOBAHUS HAKOIMJI JOCTATOYHOE KOJMYECTBO MPABOBBIX 3HAHUM, KOTOPBIE
TpeOYIOT cHCTeMaTH3alui0 U u3ydeHue. JlanHas Touka 3peHus mosiBuiach B XI1X
BEKE, KOI/a CpPAaBHUTEIBHOE IIPABOBEICHHUE IIOJYYHIIO «TOTYOK» B CBOEM
Pa3BUTHH.

B 1834 rogy Bo ®pannuu Beimen «XKypHan 3apyOexHOTo U (paHILy3CKOTo
3aKOHOJATEIbCTBA U MOJUTUYECKON HSKOHOMHUKW», KOTOPBIM HEMOCPEACTBEHHO
BHEC BKJIaJI B CTAHOBJICHHE CPAaBHUTEJIBHOrO MpaBOBeleHHsS Kak Hayku. B 1900
rony B Ilapmxe Obul mpoBeneH mepBbii KoHrpecc cpaBHUTENBHOTO TMpaBa,

pe3yJabTaTOM KOTOPOro cTaja (QOpMyJNHpPOBKA KOHUENIUU CPaBHUTEIbHOU
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npaBoBoM Hayku. KoHrpecc cranm cBoeoOpa3HbIM CTUMYJIOM [UIsl pa3BUTHSA
CpPaBHUTEIBHOTO TpaBa: Hayaida (OPMHUPOBATHCS  CPABHUTEIBHO-IIPABOBAs
JOKTPUHA, MOSBUWIMCH ITOCBSIICHHBIE CPAaBHUTEIBHOMY IPaBy >KYpHAJbl, U, KaK
CIIEICTBUE, CO3JaHHUE B YHUBEPCUTETaX CIEHMUAIBHOIO Y4YeOHOro Kypca
«OCHOBHBIE ITPABOBBIE CUCTEMBI COBPEMEHHOCTI.

MHorue nccieoBatesny MpUILIM K BBIBOAY, YTO HEBO3MOKHO PacCMaTpHUBATh
CPaBHUTEJIBLHOE IIPABOBEICHHUE TOJIBKO C OJJHOM CTOPOHBI, CO CTOPOHBI METOA UIIN
CO CTOPOHBI CaMOCTOATEJIbHOM HAy4YHOW JIEKUMU. B CBsA3M C 3TUM Hayajia
(bopMHUpPOBATHCA TPEThsl TOUKA 3PEHUS, AyaTUCTUUECKas, NN e KOMIIPOMHUCCHAS,
KOTOpasi TpPEACTaBIsSIET COOOM OTHECEHHE CpPAaBHUTEIBHOTO MPAaBOBEICHUS
OJIHOBPEMEHHO M K CaMOCTOSITEJIbHOW HAyKe, U K METOAYy NO3HaHMS, KOTOPBIN
IPUMEHSETCS BCEMU IOPUANUYECKUMU OTpacsiMH. CTOPOHHUKH 3TOM TOYKH 3PEHUS
BBIJICJISIIOT MPaBOBbIE MPOOJIEMbl, KOTOpPbIE 00pa3yloT MPEeIMET CPABHUTEIHLHOTO
IPAaBOBEJICHUS KaK HAyKH: Hepapxusi HCTOYHHKOB TIpaBa, KiacCUpUKaLUs
PaBOBBIX CUCTEM M T. . Bce MHBIE «4acTHBIE BOIPOCHD» MPABOBOM cdepbl
OTHOCAT K 00BbEKTaM MPUMEHEHHUS CPABHUTEILHOTO METO/1A.

C Ipyroil CTOpOHBI, CPaBHHUTEJILHOE IPABOBEJICHUE 3a BCE BPEMsSI CBOETO
CYILIECTBOBAHMS M IIUPOKOTO UCIIOJIB30BAHUSA MPUBETO K (POPMHUPOBAHUIO CUCTEMBI
HAay4YHBIX 3HAHWW, OPUEHTHUPOBAHHBIC HA IIOJYy4YEHUE HOBBIX 3HAaHUU O
3aKOHOMEPHOCTSIX BO3HUKHOBEHHs, (PYHKIIMOHMPOBAHUS M PA3BUTHS MPAaBOBBIX
CHUCTEM, YTO CJIY>XKUT OCHOBAaHHWEM MPHU3HATH CPABHUTEIBHOE IPABOBEICHUE
CaMOCTOSTEIIbHON FOPUANYECKON HAYKOU.

Hcxons u3 HepaspblBHOW BHYTPEHHEM CBA3M M €IMHCTBA CPaBHUTEIBHOI'O
METOJa U CPaBHUTEIIBHOTO MPABOBEACHUS, MOKHO CKa3aTh, YTO MHOTO€ M3 TOrO,
YTO 3aJI0KEHO B CPABHUTEIIBHOM METOJE, CONEPKUTCS TAKKE B CPABHUTEIBHOM
NpaBOBEACHUU, MU HaoOopoT. Bo MHOrom »3T0 Kacaercs TOro OIrPOMHOTO
METOJIOJIOTMYECKOTO MOTEHIIHANA, KOTOPBIM COJNEPKUT KaxXAbl u3 Hux. [loatomy

HanOoJiee OMpaBAAHHOW TOYKOM 3peHusi, MO HAlleMy MHEHHIO, SBISETCS
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HyaHHCTquCKHﬁ nmoaxon K ITIOHMMAaHHIO CYIIHOCTH CPAaBHUTCIIBHOT'O

IIpaBOBCACHMUS.
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/ A. M. MuxaiinoB. — 2-e u3fl. [DneKTpoHHbIH pecypc| — Mockaa :
N3narensctBO FOpaiit, 2019. — 465 ¢. — Pexum goctyna: https://biblio-

online.ru
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Manbko, A. FO. Canomarus. - M.: Hopma, 2010. - 352 c.
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